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HEARING ON THE “PRIVATE PROPERTY 
RIGHTS PROTECTION ACT OF 2013” 


THURSDAY, APRIL 18, 2013 

House of Representatives 

Subcommittee on the Constitution 
AND Civil Justice 

Committee on the Judiciary 
Washington, DC. 


The Subcommittee met, pursuant to call, at 10:09 a.m., in room 
2141, Rayburn Office Building, the Honorable Trent Franks, 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Franks, Goodlatte, Chabot, Gohmert, 
DeSantis, Nadler, Conyers, and Scott. 

Staff present: (Majority) Zach Somers, Counsel; Sarah Vance, 
Clerk; (Minority) David Lachmann, Subcommittee Staff Director; 
Veronica Eligan, Professional Staff Member. 

Mr. Franks. The Subcommittee on the Constitution and Civil 
Justice will come to order. 

Without objection, the Chair is authorized to declare recesses of 
the Committee at any time. 

We have called this hearing to examine the continuing need for 
Congress to pass the Private Property Rights Protection Act. This 
legislation is needed to blunt the negative impact of the Supreme 
Court’s decision in Kelo v. City of New London, which permits the 
use of eminent domain to take property from homeowners and 
small businesses and transfer it to others for private economic de- 
velopment. 

In Justice O’Connor’s words, the Kelo decision pronounced that, 
“Under the banner of economic development, all private property is 
now vulnerable to be taken and transferred to another private 
owner so long as it might be upgraded. Nothing is to prevent a 
state from replacing any Motel 6 with a Ritz Carlton, any home 
with a shopping center, or any farm with a factory.” 

The Kelo decision was resoundingly criticized from across all 
quarters. In 2005, the House voted to express grave disapproval of 
the decision and overwhelmingly passed the Private Property 
Rights Protection Act, with 376 Members voting in favor and only 
38 Members voting against. 

In the last Congress, the House once again passed this legisla- 
tion, this time by voice vote. Unfortunately, the bill has not been 
taken up by the Senate. 


( 1 ) 
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The Private Property Rights Protection Act prohibits states and 
localities that receive Federal economic development funds from 
using eminent domain to take private property for economic devel- 
opment purposes. States and localities that use eminent domain for 
private economic development are ineligible to receive Federal eco- 
nomic development funds for 2 fiscal years. 

Every day, local governments in search of more lucrative tax 
bases take property from homeowners, small businesses, churches 
and farmers and give it to large corporations for private redevelop- 
ment. Federal law currently allows Federal funds to be used to 
support such condemnations, encouraging this abuse nationwide. 
This bill will restore Americans’ faith in their ability to build, own, 
and keep their property without fear that the government will take 
it and give it to someone else. It will tell commercial developers 
that they should seek to obtain property through private negotia- 
tion, not by government force. 

Too many Americans have lost homes and small businesses to 
eminent domain abuse, forced to watch as private developers re- 
place them with luxury condominiums and other “upscale” uses. 
Family farms have been wiped out by eminent domain to make 
way for shopping centers and big-box stores. Churches, generally 
entitled to tax-exempt status, are often seized through eminent do- 
main to be replaced by more lucrative private development. 

Unfortunately, it is usually the most vulnerable who suffer from 
economic development takings. As Justice Thomas observed in his 
dissenting opinion in Kelo, “Extending the concept of public pur- 
pose to encompass any economically beneficial goal guarantees that 
these losses will fall disproportionately on poor communities. Those 
communities are not only systematically less likely to put their 
lands to the highest and best social use but are also the least politi- 
cally powerful. The deferential standard this Court has adopted for 
the public use clause encourages the citizens with disproportionate 
influence and power in the political process, including large cor- 
porations and development firms, to victimize the weak.” 

I am pleased this week that Mr. Sensenbrenner and Ms. Waters 
introduced again the Private Property Rights Protection Act. We 
must restore the private property rights protections that were 
erased from the Constitution by the Kelo decision. John Adams 
wrote over 200 years ago that, “property must be secured or liberty 
cannot exist.” As long as the specter of condemnation hangs over 
all property, our liberty is threatened. 

I look forward to the witnesses’ testimony, and now I recognize 
the Ranking Member, Mr. Nadler, for 5 minutes for his opening 
statement. 

[Discussion Draft of H.R. , the “Private Property Rights 

Protection Act of 2013” follows.] 
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113TI-I CONGRESS 
1st Session 


H.R. 


To protect private property rights. 


IN THE HOUSE OP REPRESENTATIVES 

Mr, , introdoeed the following 

bill; which was referred ' to the Committee on 


A BILL 

To protect private property rights, 

1 Be it enacted by Uie Senate and- House of Representa- 

2 Urns of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE, 

4 This Act may be cited as the “Private Property 

5 Rights Protection Act of 2013”, 

6 SEC. 2. PROHIBITTON ON EMINENT DOMAIN ABUSE BY 

7 STATES. 

8 (a) In General. — No State or political subdi^dsion 

9 of a State shall exercise its power of eminent domain, or 
10 allow the exercise of such power by any person or entity 

f:WHLC\041513\041 513.010.xml (54423BI3) 

April 15, 2013 (9:59 a.m.) 
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1 to which such power has been delegated, over property to 

2 be used for economic development or over property that 

3 is used for economic development ^vithin 7 years after that 

4 exercise, if that State or political subdivision receives Fed- 

5 eral economic development funds during any fiscal year 

6 in which the property is so used or intended to be used. 

7 (b) Ineligibility for Federal Funds. — A viola- 

8 tion of subsection (a) by a State or political subdivision 

9 shall render such State or political subdivision ineligible 

10 for any Federal economic development funds for a period 

11 of 2 fiscal years following a final judgment on tlie merits 

12 by a court of competent jurisdiction that such subsection 

13 has been violated, and any Federal agency charged with 

14 distributing those funds shall withhold them for such 2- 

15 year period, and any such funds distributed to such State 

16 or political subdivision shall be returned or reimbursed by 

17 such State or political subdivision to the appropriate Fed- 

18 oral agency or authority of the Federal Government, or 

19 component thereof, 

20 (c) Opportunity To Cure Violation. — State or 

21 political subdivision shall not be ineligible for any Federal 

22 economic development funds under subsection (b) if such 

23 State or political subdivision returns all real property the 

24 taking of which was found by a court of competent juris- 

25 diction to have constituted a wolation of subsection (a) 

(:WHLC\041513\041513.010,xnil (544S3S!3) 

April 13,2013 (9:59 a.m.) 
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1 and replaces any other property destroj'cd and repairs any 

2 other property damaged as a result of such -violation. In 

3 addition, the State or political subdivision must pay any 

4 applicable penalties and interest to rcattain eligibility. 

5 SEC. 3. PROHramON ON EMINENT DOMAIN ABUSE BY THE 

6 FEDERAL GOVERNMENT. 

7 The Federal Government or any authority of the Fed- 

8 eral Government shall not exercise its power of eminent 

9 domain to be nsed for economic development. 

10 SEC. 4. PRIVATE RIGHT OF ACTION. 

11 (a) Cause op Action. — A ny (1) owner of private 

12 property whose property is subject to eminent domain who 

13 suffers injury as a result of a -violation of anjr pro-vision 

14 of this Act -with respect to that property, or (2) any tenant 

15 of property that is subject to eminent domain who suffers 

16 injury as a I’esidt of a violation of any provision of this 

17 Act -with respect to that property, may bring an action 

18 to enforce any pro-vision of this Act in the appropriate 

19 Federal or State court. A State shall not be immune under 

20 the llth Amendment to the Constitution of the United 

21 States from any such action in a Federal or. State court 

22 of competent jurisdiction. In such action, the defendant 

23 has the burden to show by clear and con-vinoing evidence 

24 that the taking is not for economic development. Any such 

25 property o-wner or tenant may also seek an appropriate 


f:WHLC\041513\041513,010.xmt 
ApriMS, 2013 (9:59 a.m.) 
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1 relief through a preliminary injunction or a temporaiy re- 

2 straining order. 

3 (b) Lbutation on Bringing Action. — An action 

4 brought by a property o\vner or tenant under this Act may 

5 be brought if the property is used for economic develop- 

6 mcnt following the conclusion of any condemnation pro- 

7 ceedings condemning the property of such property owner 

8 or tenant, but shall not be brought later than seven years 

9 following the conclusion of any such proceedings. 

10 (c) Attorneys’ Fee and Other Costs. — In any 

1 1 action or proceeding under this Act, tlic court shall allow 

12 a prevailing plaintiff a reasonable attorneys’ fee as part 

13 of the costs, and include expert fees as part of the attor- 

14 ncys’ fee. 

15 SEC. 5. REPORTING OF VIOLATIONS TO ATTORNEY GEN- 

16 ERAL. 

17 (a) Submission of Report to Attorney Gkn- 

18 ERAL. — ^Any (1) owner of private property whose property 

19 is subject to eminent domain who suffers injury as a result 

20 of a violation of any provision of this Act with respect to 

21 that property, or (2) any tenant of property that is subject 

22 to eminent domain who suffers injury as a result of a vio- 

23 lation of any provision of this Act with respect to that 

24 property, may report a wolation by the Federal Govern- 


fAVHLC\041 51 3»41 513.010.xnil (54423813) 

April 1S, 20l3{9:59a,nn.) 
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1 ment, any authority of the Federal Grovcrnment, State, or 

2 political subdiYisiori of a State to tlie Attorney G-eneral. 

3 (b) Investigation by Attorney General. — Upon 

4 receiving a report of an alleged violation, the Attorney 

5 General shall conduct an investigation to detennine wheth- 

6 er a violation exists. 

7 (c) Notification of Violation. — If the Attorney 

8 General eoiieludes that a violation docs exist, then the At- 

9 torney General shall notify tlie Federal Government, au- 

10 thorify of the Federal Government, State, or political sub- 

11 division of a State that the Attorney General has deter- 

12 mined that it is in violation of the Act. The notification 

13 shall farther provide that the Federal Government, State, 

14 or political subdivision of a State has 90 days from the 

15 date of the notification to demonstrate to the Attorney 

16 General either that (1) it is not in violation of the jVet 

17 or (2) that it has cured its violation by returning all real 

18 property the taking of which the Attorney General finds 

19 to have constituted a violation of the Act and replacing 

20 any other property destroyed and repairing any other 

21 property damaged as a result of such violation. 

22 (d) Attorney General’s Bringing op Action to 

23 Enforce Act. — If, at the end of the 90-day period de- 

24 scribed in subsection (e), the Attorney General determines 

25 that the Federal Government, authority of the Federal 

f:WHLC\04151 3\041 613.01 0.xml (54423613) 

April 15, 2013(9:59 a.m,) 
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1 Gro-vernrnerit, State, or political subdh'isioii of a State is 

2 stiU violating the Act or has not cured its violation as de- 

3 scribed in snbseetion (e), then the Attorney General will 

4 bring an action to enforce the Act unless the property 

5 owner or tenant who reported the violation has already 

6 brought an action to enforce the Act, In such a ease, the 

7 Attorney General shall mtervene if it determines that 

8 inteiTcntion is necessary in orde:* to enforce the Act. The 

9 Attorney General may file its lawsuit to enforce the Act 

10 in the appropriate Federal or State court. A State shall 

11 not be immune under the 11th Amendment to the Con- 

12 stitution of the United States from any such action in a 

13 Federal or State court of competent jurisdiction. In such 

14 action, the defendant has the burden to show by clear and 

15 convincing evidence that the taking is not for economic 

16 development. The Attorney General may seek any appro- 

17 priate relief through a preliminary^ mjunetion oi' a tem- 

18 porary restraining order. 

19 (e) Limitation' on Bringing Action. — ^A n action 

20 brought by the Attorney General under this Act may be 

21 brought if tlie property is used for eeonomie development 

22 following the conclusion of any condemnation proceedings 

23 condemning the property of an owner or tenant who re- 

24 ports a violation of the Act to the Attorney General, but 


f:WHLC\041 513\041 51 3.01 l).>:iI1l (64423BI3) 

April 15, 2013 {9;59 a.rTl.) 
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1 shall not be brought later than swen years following the 

2 oonelusion of any such proceedings. 

3 (f) Attorneys’ Pee and Other Costs. — In any 

4 action or proceeding under this Act brought by the Attor- 

5 ney General, the court shall, if tlie Attorney General is 

6 a prevailing plaintiff, award the Attorney General a rca- 

7 sellable attorneys’ fee as part of the costs, and include 

8 expert fees as part of the attorneys’ fee. 

9 SEC. 6. NOTIFICATION BY ATTORNEY GENERAL. 

10 (a) Notification to States and Political Sub- 

1 1 divisions. — 

12 (1) Not later than 30 daw after the enactment 

13 of this Act, the Attorney General shall provide to the 

14 chief executive officer of each State the text of this 

15 Act and a description of the rights of property oum- 

16 ers and tenants under this Act. 

17 (2) Not later than 120 days after the enact.- 

18 ment of this Act, the Attorney General shall compile 

19 a list of the Federal laws under which Federal eco- 

20 nomic development funds are distributed. The Attor- 

21 ney General shall compile annual revisions of such 

22 list as necessary. Such list and any successive tevi- 

23 sions of such list shall be communicated by the At- 

24 tomey General to the chief executive officer of each 

25 State and also made available on the Internet' 


f:VVHLC\0415lM41513.010.Jinnl 
April 15, 2013 (9:59 a.m.) 


(544238I3) 
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1 website maintained by the United States Depart- 

2 mcnt of Justice for use by the public and by the au- 

3 tborities in each State and political subdivisions of 

4 each State empowered to take private property and 

5 convert it to public use subject to just compensation 

6 for the taldng. 

7 (b) Notification to Property Owners and Ten- 

8 ants, — Not later than 30 days after the enactment of this 

9 Act, the Attorney General shall publish in the Federal 

10 Register and make available on the Internet website main- 

1 1 tained by the United States Department of Justice a no- 

12 tice containing the text of this Act and a description of 

13 the rights of property owners and tenants under tliis Act. 

14 SEC. 7. REPORTS. 

15 (a) By Attor.ney General. — Not later than 1 year 

16 after the date of enactment of this Act, and every snbse- 

17 quent year thereafter, the Attorney General shall transmit 

18 a report identifying States or political subdivisions that 

19 have used eminent domain in violation of this Act to the 

20 Chairman and Ranking Member of the Committee on the 

21 Judiciary of the House of Representatives and to the 

22 ChaiiTnaii and Ranking Member of the Committee on the 

23 Judiciary of the Senate. The report shall — 


t;\VHLCW-t1513\041513,010.xrill (54423813) 

AfHil 16, 2013 {9:5S a.m,) 
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1 (1) identify all private rights of action brought 

2 as a result of a State’s or political subdivision’s vio- 

3 lation of tliis Act; 

4 (2) identify all violations reported by property 

5 owners and tenants under section 5(e) of this Act; 

6 (3) identify the percentage of minority residents 

7 compared to the surrounding noriminorify residents 

8 and the median incomes of those impacted by a ^do- 

9 lation of this Act; 

10 (4) identify all law'snits brought by the Attorney 

11 General under section 5(d) of this Act; 

12 (5) identify all States or political subdivisions 

13 that have lost Federal economic development funds 

14 as a result of a violation of this Act, as well as de- 

15 scribe the type and amount of Federal economic de- 

16 velopment funds lost in each State or political sub- 

17 dhision and the Agency that is responsible for with- 

18 bolding such funds; and 

19 (6) discuss all instances in which a State or po- 

20 litical subdmsion has cured a violation as described 

21 in section 2(e) of this Act. 

22 (b) Duty of States. — Each State and local author- 

23 ity that is subject to a private right of action under this 

24 Act shall have the duty to report to tlie Attorney General 

25 such information with respect to such State and local au- 

f:WHLCM)'l1513\O41513.010.xmt (64423813) 

April 15, 2013 (9:59 am.) 
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1 thorities as the Attorney Greiieral needs to make the report 

2 required under subsection (a). 

3 SEC. 8. SENSE OF CONGRESS REGARDING RURAL AMERICA. 

4 (a) Findings. — The Congress finds the following: 

5 (1) The founders realized the fundamental im- 

6 portanee of property rights when they codified the 

7 Takings Clause of the Fifth Amendment to the Con- 

8 stitution, wliieli requires that private property shall 

9 not be taken “for public use, without just eompensa- 

10 tion”. 

1 1 (2) Rural lands are unique in that they are not 

12 traditionally considered high tax revenue-generating 

13 properties for State and local governments. In addi- 

14 tion, farmland and forest land owners need to have 

15 long-term certainty regarding their property rights 

16 in order to make the investment decisions to commit 

17 land to these uses. 

18 (3) Ownership rights in rural land are funda- 

19 mental building blocks for onr Nation’s agriculture 

20 industrj', which continues to be one of the most im- 

21 portant economic sectors of our eeonoiriy. 

22 (4) In the wake of the Supreme Court’s deci- 

23 sion in Kelo v. City of New London, abuse of emi- 

24 nent domain is a threat to the property rights of all 


fWHL™41S13\0415ia01D.xml 
April 15, 2013 (9:59 a.m.) 


(54423813) 



13 


F;\M] 3\SENSEN\SBNSEN_0 1 2.XML 

11 

1 private property owners, including rural land own- 

2 ers. 

3 (b) Sense OP Congress. — It is the sense of Con- 

4 gress that the use of eminent domain for the purpose of 

5 eeonomifl development is a threat to agricultural and other 

6 property in rural America and that the Congress should 

7 protect the property rights of Americans, including those 

8 who reside in rural areas. Property rights are central to 

9 liberty in this country and to our economy. The use of 

10 eminent domain to take farmland and other rural property 

11 for economic development threatens hberty, rural econo- 

12 mies, and the economy of the United States. The taking 

13 of farmland and rural property will have a direct impact 

14 on existing irrigation and reclamation projects. Purther- 

15 more, the use of eminent domain to take rural private 

16 property for private eonunereial uses will force increasing 

17 numbers of activities from private property onto this Na- 

18 tion’s public lands, including its National forests, National 

19 parks and wildlife refuges. This increase can overburden 

20 the infrastructure of these lands, reducing the enjoyment 

21 of such lands for all citizens. Americans should not have 

22 to fear the government’s talring their homes, farms, or 

23 businesses to give to other persons. Governments should 

24 not abuse the power of eminent domain to force rural 

25 property owners from their land in order to develop rural 

f:WHLC\041513W41513.010,xnil (54423613) 

April 15, 2D13{d:S9 a.m.) 
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1 land into industrial and coinrneroial property. Congress 

2 has a duly to protect the property rights of rural Ameri- 

3 cans in the face of eminent domain abuse. 

4 SEC. 9. SENSE OF CONGRESS, 

5 It is the policy of the United States to encourage, 

6 support, and promote the private ownership of property 

7 and to ensure that the constitutional and other legal rights 

8 of private property owners are pi'Oteeted by the Federal 

9 Government. 

10 SEC. 10. RELIGIOUS AND NONPROFIT ORGANIZATIONS. 

11 (a) Prohibition on States. — No State or political 

12 subdivision of a State shall exeroise its power of eminent 

13 domain, or allow the exercise of such power by any person 

14 or entity to which such power has been delegated, over 

15 property of a religious or other nonprofit organization by 

16 i-eason of tlie nonprofit or tax-exempt status of such orga- 

17 nization, or any quality related thereto if that State or 

18 political subdivision receives Federal economic develop- 

1 9 mert funds during any fiscal year in "which it does so. 

20 (b) Ineligibility for Federal Funds. — viola- 

21 tion of subsection (a) by a State or political subdi’irision 

22 shall render such State or political subdivision ineligible 

23 for any Federal economic dev'clopment funds for a period 

24 of 2 fiscal years following a final judgment on the merits 

25 by a court of competent j"arisdietion that such subsection 

f ;\VHLC\041 5 1 3\041 51 3.01 0. xml (54423813) 

April 15, 2013 (9:59 a m.) 
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1 has been violated, and any Federal agency charged with 

2 distributing those funds shall withhold them for such 2 - 

3 year period, and any such funds distributed to such State 

4 or political subdivision shall be returned or reimbui'sed by 

5 such State or political subdivision to the appropriate Fed- 

6 eral agency or authority of the Federal Government, or 

7 component thereof. 

8 (c) Prohibition on FederaIj Government. — The 

9 Federal Government or any authority of the Federal Gov- 

10 ernment shall not exercise its pow'er of eminent domain 

1 1 over property of a religious or other nonprofit organization 

12 by reason of tlie nonprofit or tax-exempt status of such 

13 organization, or any quality related thereto. 

14 SEC. 11. REPORT BY FEDERAL AGENCIES ON REGULATIONS 

15 AND PROCEDURES RELATING TO EMINENT 

16 DOMAIN. 

17 Not later than 180 days after the date of the enact- 

18 meiit of this Act, the head of each Executive department 

19 and agency shall reriew all rules, regulations, and proee- 

20 dures and report to the Attorney General on the activities 

21 of that department or agency to bring its rules, regula- 

22 tioiis and procedures into compliance with this Act. 

23 SEC. 12. SENSE OF CONGRESS. 

24 It is the sense of Cor^ess that any and all pre- 

25 cautions shall be taken by the government to avoid the 

(:\VH LC\041 51 3\04 1 51 3.010.xm1 (544233 13) 

April IS, 2013 (9:59 a.m.) 
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1 unfair or unreasonable taking of property away from sur- 

2 vivors of Hurricane Katrina who own, were bequeathed, 

3 or assigned such property, for economic development pur- 

4 poses or for the private use of others. 

5 SEC. IS. DISPROPORTIONATE IMPACT. 

6 If the court determines that a violation of this Act 

7 has occurred, and that the violation has a disproportion- 

8 atcly high impact on the poor or minorities, the Attorney 

9 General shall use reasonable efforts to locate former ovm- 

10 ers and tenants and inform them of the violation and any 

1 1 remedies they may have. 

12 SEC. 14. DEFINITIONS. 

13 In this Act the following definitions apply: 

14 (1) Economic development. — ^The term 

15 “economic development” means taking prwate prop- 

16 erty, without the consent of the owner, and con- 

17 veying or leasing such property from one private 

18 person or entity to another private person or entity 

19 for commercial enterprise carried on for profit, or to 

20 increase tax revenue, tax base, employment, or gen- 

21 era! economic health, except tliat such temi shall not 

22 include — 

23 (A) conveying private property — 

24 (i) to public oivncrship, such as for a 

25 road, hospital, aiiTDort, or military ba.se; 
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(ii) to an entity, such as a common 
oanier, that makes tlie property available 
to the general public as of right, such as 
a railroad or public facility; 

(iii) for use as a I'oad or other right 
of way or means, open to the public for 
transportation, whether free or by toll; and 

(iv) for use as an aqueduct, flood con- 
trol facility, pipeline, or similar use; 

(B) removing harmful uses of land pro- 
vided such uses constitute an immediate threat 
to public health and safety; 

(C) leasing property to a private person or 
entity that occupies an incidental part of public 
property or a public facility, such as a retail es- 
tablishment on the gi'ound floor of a public 
building; 

(D) acquiring abandoned property; 

(E) clearing defective chains of title; 

(P) taking private property for use by a 
public utility, including a utility providing elec- 
tric, natural gas, telecommunications, water, 
and wastewater services, either directly to the 
public or indirectly through provision of such 
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1 services at the wholesale level for resale to the 

2 public; and 

3 (d) redeveloping of a brownfield site as de- 

4 fined in the Small Business Liability Relief and 

5 Browifields Revitalization Act (42 U.S.C. 

6 9601(39)). 

7 (2) Federal economic development 

8 FUNDS. — The term “Federal economic development 

9 funds” means any Federal funds distributed to or 

10 through States or political subdivisions of States 

11 under Federal laws designed to improve or increase 

12 the size of the economies of States or political sub- 

13 divisions of States. 

14 (3) State. — The term “State” means each of 

15 the sm^eral States, the District of Columbia, the 

16 Commonwealth of Puerto Rico, or any otlier terri- 

17 tory or possession of the United States. 

1 8 SEC. 15. LIMITATION ON STATUTORY CONSTRUCTION. 

19 Nothing in this Act may be construed to supersede, 

20 limit, or otherwise affect any provision of the Uniform Ke- 

21 location Assistance and Real Property Acquisition Policies 

22 Act of 1970 (42 U.S.C. 4601 et seq.). 
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1 SEC. 16. BROAD CONSTRUCTION. 

2 This Act shall be construed in favor of a broad pra- 

3 tection of private property rights, to the maximum extent 

4 permitted by the terms of this Aot and the Constitution. 

5 SEC. 17. SEVERABILITY AND EFFECTIVE DATE. 

6 (a) Severability. — The provisions of tliis Act are 

7 severable. If any proidsion of this Act, or any application 

8 thereof, is found unconstitutional, that finding shall not 

9 affect any provision or application of the Act not so adju- 

10 dicated. 

11 (b) Epfectivb Date. — This Act shall take effect 

12 upon the first day of the first fiscal year that begins after 

13 the date of tlie enactment of tliis Aot, but shall not apply 

14 to any project for which condemnation proceedings have 

15 been initiated prior to the date of enactment. 


/ 
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Mr. Nadler. Thank you, Mr. Chairman. Before we begin, I want 
to thank you for moving this hearing back an hour to accommodate 
a conflict the Democratic Members had due to our regularly sched- 
uled meeting. 

Mr. Chairman, for once the Supreme Court defers to the elected 
officials, and Congress cries foul. The power of eminent domain is 
an extraordinary one and should be used rarely and with great 
care. All too often, it has been abused for private gain or to benefit 
one community at the expense of another. It is, however, an impor- 
tant tool, making possible transportation networks, irrigation 
projects, and other public purposes. To some extent, all of these 
projects are “economic development projects.” Members of Congress 
are always trying to get these projects for our districts, and cer- 
tainly the economic benefits to our constituents is always a consid- 
eration. 

Has this bill drawn the appropriate line between permissible and 
impermissible uses of eminent domain? I think this is one of the 
questions we will need to consider. We all know the easy cases. As 
the majority in Kelo said, “The city would no doubt be forbidden 
from taking petitioner’s land for the purpose of conferring a private 
benefit on a particular private party, nor would the city be allowed 
to take property under the mere pretext of a public purpose when 
its actual purpose was to bestow a private benefit.” But which 
projects are appropriate and which are not can sometimes be a dif- 
ficult call. 

Historically, eminent domain has been abused and has destroyed 
communities for projects having nothing to do with economic devel- 
opment, at least as defined in this bill. For example, highways 
have cut through neighborhoods, destroying them. Some of these 
communities are in my district that have yet to recover from the 
wrecker’s ball. Yet that would still be permitted by this bill. Other 
projects might have a genuine public purpose and yet would be pro- 
hibited. The rhyme or reason of this bill is not clear. 

One of our witnesses today will discuss the use of eminent do- 
main to facilitate a project that many of my Republican colleagues 
want to see built and that this bill would permit. I think we owe 
it to the many property owners who have been subject to eminent 
domain by this foreign corporation to consider whether that use of 
the takings power is appropriate or whether, as many have argued, 
it is simply a case of the rich and powerful using governmental 
power to dispossess those without power. 

I continue to believe that this bill is the wrong approach to a 
very serious issue. The bill would permit many of the abuses and 
injustices of the past to continue by excluding from its coverage 
many of the projects that cause those abuses, including pipelines, 
transmission lines and railroads. It would allow the Keystone Pipe- 
line to cut through the heartland of America and condemn property 
all along its route. It would allow highways to cut through commu- 
nities. It would allow all the other public projects that have histori- 
cally fallen most heavily on the poor and powerless. As Hillary 
Shelton at the NAACP has previously testified, these projects can 
be just as burdensome as projects that include private develop- 
ment. 
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This bill allows the use of eminent domain to give property to a 
private party “such as a common carrier that makes the property 
available for use by the general public as of right.” Does that mean, 
for example, a stadium? A stadium is privately owned, available for 
use by the general public as of right, at least as much as a railroad. 
You can buy a seat, but that would apparently be permitted by this 
bill. Is it a shopping center? You don’t even need a ticket. 

The World Trade Center could not have been built under this 
law. It was publicly owned but was predominantly leased for office 
space and retail use. Neither could Lincoln Center have been built. 
Affordable housing like the Hope VI or the Nehemiah program, a 
faith-based affordable housing program in Brooklyn, could never 
have gone forward. So public housing, apparently, completely con- 
structed by the government, public housing projects are okay, but 
public-private partnerships for affordable housing are not okay. 

Since the Kelo decision, there have been new developments that 
call into question whether Congress should even act at this point. 
In response to the Kelo decision, states have moved aggressively to 
reconsider and amend their own eminent domain laws. More than 
40 states have acted to narrow their eminent domain laws. States 
have carefully considered the implications of this decision and the 
needs of their citizens. I question whether Congress should now 
come charging in and presume to sit as a national zoning board, 
aggregating to our national government the right to decide which 
states have gotten the right balance and deciding which projects 
are or are not appropriate. 

The lawsuits authorized by this bill and the vagueness of the 
bill’s definitions would cast a cloud over legitimate projects. A prop- 
erty owner or a tenant would have 7 years after the condemnation 
before the litigation and appeals need even begin. Did the trial law- 
yers write this bill? 

Most importantly, even if my colleagues believe that Congress 
needs to act in response to Kelo, the penalties in this bill are so 
draconian and misguided that even a government that never took 
a prohibited action would be hobbled financially by it. The local 
government would risk all of its economic development funding for 
2 years even for unrelated projects and face bankruptcy if it 
guessed wrong about a given project. Even if a jurisdiction did not 
use eminent domain at all, the cloud this bill would cast over the 
possibility of some future taking, or that property taking for a per- 
mitted purpose could not be used because the funding dried up, 
would be enough to destroy their ability to float bonds at any time. 

And what does this bill give to an aggrieved tenant or home- 
owner who was aggrieved by the misuse of eminent domain? What 
does the bill give them? Nothing. They cannot sue to stop the tak- 
ing. They cannot get any damages other than the compensation 
they got at the time of the taking. All they can get is the psychic 
satisfaction that they get from bankrupting their community. 

Mr. Chairman, this legislation goes well beyond dealing with a 
hypothetical taking of a Motel 6 to build a Ritz Carlton, which de- 
spite dire warnings at the time of the Kelo decision was simply not 
what the Court authorized. This bill threatens communities with 
bankruptcy without necessarily protecting the most vulnerable pop- 
ulations. It comes after years of state action in which states have 
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decided which approach would satisfy their concerns and protect 
their citizens the best. 

I think this bill is unnecessary, and if it is to pass, it should cer- 
tainly be changed as to the remedy so that the remedy deals with 
the problem and doesn’t bankrupt communities that never even 
availed themselves of eminent domain. 

I want to join you in welcoming our witnesses, and I yield back 
the balance of my time. 

Mr. Franks. And I thank the gentleman, and I now yield to the 
Chairman of the Committee, Mr. Goodlatte from Virginia. 

Mr. Goodlatte. Well, thank you. Chairman Franks. I very much 
appreciate your holding this hearing on a very important subject. 

Private ownership of property is vital to our freedom and our 
prosperity and is one of the most fundamental principles embedded 
in our Constitution. The founders realized the importance of prop- 
erty rights by enshrining property rights protections throughout 
the Constitution, including in the Fifth Amendment, which pro- 
vides that private property shall not be taken for public use with- 
out just compensation. 

This clause created two conditions to the government taking pri- 
vate property: that the subsequent use of the property is for the 
public, and that the government gives the property owner just com- 
pensation. However, the Supreme Court’s 5-4 decision in Kelo v. 
City of New London was a step in the opposite direction. This con- 
troversial ruling expanded the ability of state and local govern- 
ments to exercise eminent domain powers to seize property under 
the guise of economic development when the public use is as inci- 
dental as generating tax revenues or creating jobs. 

The Kelo decision even permits the government to take property 
from one private individual and give it to another private entity. 
As the dissenting justices observed, by defining public use so ex- 
pansively, the result of the Kelo decision is, “effectively to delete 
the words ‘for public use’ from the takings clause of the Fifth 
Amendment. The specter of condemnation hangs over property. 
The government now has license to transfer property from those 
with few resources to those with more. The founders cannot have 
intended this perverse result.” 

In the wake of this decision, state and local governments can use 
eminent domain powers to take the property of any individual for 
nearly any reason. Cities may now bulldoze private citizens’ homes, 
farms and small businesses to make way for shopping malls and 
other developments. For these reasons, it is important that Con- 
gress finally pass the Private Property Rights Protection Act. 

I am pleased that this legislation incorporates many provisions 
from legislation I helped introduce in the 109th Congress, the 
STOPP act. Specifically, the Private Property Rights Protection Act 
would prohibit all Federal economic development funds for a period 
of 2 years for any state and local government that uses economic 
development as a justification for taking property from one person 
and giving to another private entity. 

In addition, this legislation would allow state and local govern- 
ments to cure violations by giving the property back to the original 
owner. 
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Furthermore, this hill specifically grants adversely affected land- 
owners the right to use appropriate legal remedies to enforce the 
provisions of the bill. 

The bill also includes a carefully crafted definition of economic 
development that protects traditional uses of eminent domain such 
as taking land for public uses like roads, while prohibiting abuses 
of eminent domain powers. No one should have to live in fear of 
the government snatching up their home, farm or business, and the 
Private Property Rights Protection Act will help to create incen- 
tives to ensure that these abuses do not occur in the future. 

This bill is very bipartisan in nature, and the adage that one’s 
home is one’s castle applies to people across the economic spec- 
trum. 

I look forward to the witnesses’ testimony, and I am particularly 
looking forward to the testimony of Mrs. Kelo. I thank you very 
much for coming to the Committee. 

It is my understanding this is the first time that you have testi- 
fied before the Judiciary Committee, and I want to say to you that 
as a woman who had the courage to take on the bureaucracy and 
take a case all the way to the United States Supreme Court, even 
though it resulted in an unfortunate decision by the Court, has 
helped to highlight this plight that many property owners face. The 
gentleman from New York is correct, 40 states have changed their 
laws as a result of your good work. So I thank you very much for 
that, and I will tell you that the decision that came down that 
many of us have protested was at the time the most unpopular Su- 
preme Court decision in the history of polling when people were 
surveyed about that. 

I agree very much with Congresswoman Maxine Waters, who 
represents one of the poorest congressional districts in an urban 
area in the entire country and who strongly supports this measure 
because she knows two things: one, that a person’s property is their 
castle, no matter what their background is; and she knows that so 
often it is people of lower incomes who are the first targets of the 
government saying I am going to take your property for economic 
development purposes because I think we collectively as a govern- 
ment can do better with your property than you can yourself That 
is wrong. In my opinion, it is a clear violation of the United States 
Constitution, and anything this Congress can do to protect it will 
be wonderful. 

But nothing we do will ever match what you have already done. 
So thank you and God bless you. 

Mr. Franks. And I thank the gentleman. 

I would now yield to the Ranking Member of the Committee, Mr. 
Conyers from Michigan. 

Mr. Conyers. Thank you, Mr. Chairman. I rise as one who has 
changed my opinion of this measure. I was going to put my state- 
ment in the record, and my colleague from Virginia, Mr. Scott, re- 
minded me that I might better, more ably explain why I have 
changed my position. 

I don’t like the Kelo decision of the Supreme Court, and neither 
do I like the bill that was put in for this and that will be coming 
in very shortly. 
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Mr. Scott also reminds me that downtown Detroit was built off 
the whole idea that eminent domain could pose a problem. So I am 
happy to make a few comments about the decision and the bill 
itself 

Now, in the wake of the Kelo decision, the concern has arisen 
that state and municipalities can use this decision to expand their 
power of eminent domain, whether for the benefit of private parties 
or public projects, to the detriment of those who are the least pow- 
erful — the poor, the elderly, and the communities of color. While I 
believe that eminent domain can and has been abused, particularly 
with respect to those lacking this economic and/or political power, 
I have come to conclude that for the time being we should allow 
the states to craft responses rather than impose an awkward one- 
size-fits-all Federal legislative response. 

It is important to note that in Kelo, the Court acknowledged that 
the state courts may interpret their own eminent domain powers 
in a manner that is more protective of property rights. I am en- 
couraged that no less than 43 states, as has been mentioned, have 
followed that advice and taken steps to restrict their own powers 
of eminent domain to guard against abuse. 

In my own State of Michigan, voters adopted an amendment to 
amend the Michigan Constitution to preclude takings for economic 
development or tax enhancement, among a number of other protec- 
tions for property owners and tenants. 

Given the fact that our system of federalism appears to be work- 
ing and that the states are in consensus on the need to prevent 
abuse, I don’t think that we need Federal intervention at this time. 

The bill’s enforcement provisions are very troubling. For exam- 
ple, a jurisdiction found in violation of the measure would be 
stripped of all Federal economic development funds for 2 years, 
which could possibly bankrupt that jurisdiction. Despite that draco- 
nian penalty, the actual property owner would get nothing. The bill 
does not even give the property owner the right to sue to stop the 
taking in the first place. A suit can only be brought after the prop- 
erty is taken. 

The Supreme Court has long held that when Congress attaches 
conditions to a state’s acceptance of Federal funds, the conditions 
must be set out unambiguously. The bill, however, fails to satisfy 
this requirement with respect to its definition of economic develop- 
ment funds, which therefore could subject a jurisdiction to its puni- 
tive provisions. 

For instance, the Government Accountability Office, GAO, testi- 
fied in the last Congress about the difficulty of determining what 
qualifies as an “economic development program.” GAO has also 
warned that the loss of Federal funding to a state and local govern- 
ment could encompass highway trust funds, community develop- 
ment block grants and other Department of Housing and Urban 
Development programs intended to assist vulnerable communities. 
Of course, the sequester doesn’t help much either. 

Mr. Chairman, I will stop at this point, put the remainder of my 
statement in the record, and thank the Chairman for the additional 
time that he has given me. 

[The prepared statement of Mr. Conyers follows:] 
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Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, and Ranking Member, Com- 
mittee on the Judiciary 

In the wake of the Supreme Court’s decision in Kelo v. City of New London, I have 
been concerned that states and municipalities could use this decision to expand 
their power of eminent domain — whether for the benefit of private parties or for 
public projects — to the detriment of those who are the least powerful, namely, the 
poor, elderly, and communities of color. 

while I believe the power of eminent domain can and has been abused — particu- 
larly with respect to those lacking economic or political power — I have come to con- 
clude that for the time being we should allow the states to craft responses, rather 
than impose and awkward and one size fits all federal legislative response. I have 
reached this conclusion for several reasons. 

First and foremost, it is important to note that in Kelo, the Supreme Court ac- 
knowledged that state courts may interpret their own eminent domain powers in a 
manner that is more protective of property rights. 

I am therefore encouraged that no less than 43 states have followed that advice 
and taken steps to restrict their own powers of eminent domain to guard against 
abuse. 

For example, in 2006 Michigan voters adopted an amendment to Michigan’s Con- 
stitution to preclude takings for economic development or teix enhancement, among 
a number of other protections for property owners and tenants. 

Given the fact that our system of federalism appears to be working and that the 
states are in consensus on the need to prevent abuse, I do not believe that federal 
intervention is necessary or appropriate at this time. 

Second, the bill’s enforcement provisions are very troubling. For example, a juris- 
diction found in violation of the measure would be stripped of all federal economic 
development funds for two years, which could possibly bankrupt that jurisdiction. 

Despite that draconian penalty, the actual property owner would get nothing. The 
bill does not even give the property owner the right to sue to stop the taking in 
the first place. A suit can only be brought after the property is taken. 

The Supreme Court has long held that “when Congress attaches conditions to a 
State’s acceptance of Federal funds, the conditions must be set out ‘unambig- 
uously.’” 1 

The bill, however, fails to satisfy this requirement with respect to its definition 
of “economic development funds,” which therefore could subject a jurisdiction to its 
punitive provisions. 

For instance, the Government Accountability Office testified in the last Congress 
about the difficulty of determining what qualifies as an “economic development pro- 
gram.” 

GAO also warned that the loss of federal funding to a state and local government 
could encompass Highway Trust Funds, Community Development Block Grants, and 
other Department of Housing and Urban Development programs intended to assist 
vulnerable communities. 

The recent sequester has further diminished the already shrinking federal funds 
that assist state and local governments. 

Given all of the uncertainty that sequestration has cast over the viability of states 
to stimulate job creation, provide health care, and build infrastructure, the bill’s pu- 
nitive provisions could prove devastating. 

Finally, against this backdrop, we need to remember that eminent domain abuse 
has a long and shameful history of disproportionately impacting minority commu- 
nities. 

Inner city neighborhoods that lacked institutional and political power were often 
designated as blighted areas slated for redevelopment through urban renewal pro- 
grams. Properties were condemned and land was turned over to private parties. 

In Detroit Michigan, neighborhoods such as Poletown have experienced firsthand 
how eminent domain can destroy neighborhoods, presenting issues similar to those 
in the Kelo case. 

This underscores why it is important that we continue to monitor the facts on the 
ground and hold hearings like we are today. If the states do not continue to act to 
protect our citizens. Congress should remain ready, willing and able to do so. 

Thank you. 


^Arlington Cent. School Dist. Bd. Of educ. V. Murphy, 548 U.S. 291, 296 (2006) (quoting 
Pennhurst State School and Hospital v. Halderman, 451 U.S. 1 (1981) (citations omitted). 
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Mr. Franks. I thank the gentleman, and without ohjection, other 
Members’ opening statements will be made part of the record. 

Let me now introduce our witnesses. I welcome you all here 
today, along with those welcomes you have already received. 

Susette Kelo purchased and lovingly restored her dream home in 
1997, a little pink house with views of the water in New London, 
Connecticut. Tragically, the City of New London turned her dream 
home into a nightmare. Ms. Kelo was the lead plaintiff in the land- 
mark Supreme Court case Kelo u. City of New London. In that case, 
the Court ruled that the city could take her home and give it to 
a private developer for economic development purposes. Sadly, Ms. 
Kelo’s story is all too familiar to many other Americans trying to 
save their private property from governmental seizure. 

David — is it Beito, sir? David Beito is an historian and professor 
of history at the University of Alabama. His research focuses on 
civil rights history. Dr. Beito is the author of three books and has 
also written numerous scholarly articles. In 2007, Dr. Beito was ap- 
pointed to the Chair of the Alabama State Advisory Committee of 
the U.S. Commission on Civil Rights. As chair, he has addressed 
eminent domain abuse as a civil rights issue. 

Julia Trigg Crawford manages a 600-acre farm in Northeast 
Texas that has been in her family since 1948. Ms. Crawford is 
fighting the use of eminent domain to take a portion of her family’s 
farm as part of the Keystone Pipeline project. Her case is currently 
before the Texas 6th Circuit Court of Appeals. Ms. Crawford is 
challenging TransCanada’s authority under Texas law to exercise 
the power of eminent domain. 

Scott Bullock is a senior attorney at the Institute for Justice, a 
non-profit public-interest firm that represents people whose rights 
are being violated by the government. Since his time with the In- 
stitute for Justice, Mr. Bullock has brought numerous cases in 
which homes or small businesses have been seized by the govern- 
ment through the power of eminent domain and transferred to an- 
other private party. In 2005, he argued Kelo v. City of New London 
before the United States Supreme Court. 

Each of the witness’ written statements will be entered into the 
record in its entirety, so I would ask that each witness summarize 
his or her testimony in 5 minutes or less. To help you stay within 
that time, there is a timing light in front of you. The light will 
switch from green to yellow, indicating that you have 1 minute to 
conclude your testimony. When the light turns red, it indicates that 
the witness’ 5 minutes have expired. 

Before I recognize the witnesses, it is the tradition of the Sub- 
committee that they be sworn. So if you would please stand to be 
sworn. 

[Witnesses sworn.] 

Mr. Franks. You may be seated. 

Let the record reflect that the witnesses answered in the affirma- 
tive. 

I now recognize our first witness. Please turn on your micro- 
phone, Ms. Kelo, before you speak. Thank you. 

TESTIMONY OF SUSETTE KELO, NEW LONDON, CT 

Ms. Kelo. I want to thank Representative Waters 
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Mr. Franks. Ms. Kelo, I am not sure that went on. Did the light 
turn on? Mayhe pull it a little bit closer to you. 

Ms. Kelo. I want to thank Representative Waters and Sensen- 
brenner for their sponsorship of the Private Property Rights Protec- 
tion Act and for their support of property owners and tenants na- 
tionwide. My name is Susette Kelo, and I am the Kelo in Kelo v. 
the City of New London, the case in which the United States Su- 
preme Court ruled that private property, including my home, could 
be taken by another private party who promises to create more jobs 
and taxes with the land. 

While we homeowners of New London may have lost that battle, 
we are winning the war. The decision sparked a nationwide revolt 
against eminent domain abuse and demonstrated that virtually the 
entire country, regardless of background or political party, is 
against this practice. 

But Congress has so far refused to join the rest of the Nation in 
Kelo backlash and continues to fund eminent domain abuse. 

My 9-year battle began in 1997 when I searched all over New 
London for a house and finally found the perfect Victorian cottage 
with beautiful views of the water. I knew when I first entered it 
that I was meant to be there. My husband and I spent every spare 
moment fixing it up and creating the kind of home we had always 
dreamed of, and I painted it salmon pink, my favorite color. 

When I first bought the house, it had been run down. When fin- 
ished, we made it beautiful. But the New London Development 
Corporation decided it wanted to give my property to a private de- 
veloper, so it told my neighbors and me we had to sell or be con- 
demned. But we all loved our homes and neighborhood and we 
were not prepared to give in. Nine years later, the United States 
Supreme Court ruled against us. 

My story is not unique. In just the year after the decision, almost 
6,000 homes and businesses were threatened or condemned for pri- 
vate development. Just as my neighbors and I didn’t want to sell 
and didn’t ask to be condemned, neither did the hard-working, tax- 
paying Americans fighting to keep their homes and businesses. 

Congress must stop funding this abuse of power. Our Federal tax 
dollars shouldn’t be used to take away our homes and businesses 
so that developers can build shopping malls and high-priced con- 
dominiums. For the project that was supposed to replace my New 
London home. New London received $2 million in funds from the 
Federal Economic Development Administration. If this bill had 
been in place, it could have helped prevent New London from seiz- 
ing my little pink cottage, which my husband and I spent years 
making into the kind of home we could be proud of. 

And all of this was for nothing. After spending close to $80 mil- 
lion in taxpayer money, there has been no construction whatsoever 
in the neighborhood. To this day, it remains a barren field, home 
to weeds and feral cats. In 2009, Pfizer, the linchpin of the plan, 
announced that it was closing its research and development head- 
quarters and leaving New London for good. 

My battle started as a way for me to save my home, but it has 
rightfully grown into something much larger, the fight to restore 
the American Dream and sacredness and security of each one of 
our homes. 
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Property owners across the Nation are now up in arms and 
united in the fight to end eminent domain abuse. I thank Rep- 
resentative Waters and Sensenbrenner for being on the front lines, 
and I ask Congress to join them by passing the Private Property 
Rights Protection Act. Thank you. 

[The prepared statement of Ms. Kelo follows:] 
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T cstimony of Susette Kelo 
Lead plaintiff, Kelo v. Cit}’ of New London 
United States House Committee on the Judiciary' 
Subcommittee on the Constitution & Civil Justice 
Hearing on the Private Property Rights Protection Act of 2013 
April 18, 2013 


I thank the House Judiciary Subcommittee on the Constitution and Civil Justice for the 
opportunity to testify about legislation to cut off funding to governments that abuse eminent 
domain for private development. 

My name is Susette Kelo and I used to live in New London, Connecticut. T am the Kelo in Keln 
V. City of New London — the infamous U.S. Supreme Court case in which the Court ruled that 
private property, including my home, could be taken by another private party who promises to 
create more jobs and taxes with the land. 

I sincerely hope that Congress cvili do what the LhS. Supreme Court refused to do for me and for 
thousands of people like me across the nation: protect our homes under a plain reading of the 
U.S. Constitution. Federal lawmakers should pass legislation that will withhold federal 
development funding from cities that abuse eminent domain for private development - such as 
the one that took my home, wiiich received S2 million in federal funds. What we had in the 
wake of this decision at the local, state and federal level amounted to “government by the highest 
bidder,” and while eminent domain abuse has slowed down thanks to a national backlash to the 
decision, it still exists and has got to stop. 

I would like to tell you a little more of my story so you can hopefully see why the law needs to 
be changed. 

In 1997, 1 searched all over for a house a.nd finally found tliis perfect little Victorian cottage with 
beautiful views of the water. 1 was working then as a paramedic and was overjoyed that 1 w'as 
able to find a beautiftil little place 1 could afford on my salary. I spent every spare moment 
fixing it up and creating the kind of home I always dretuned of I painted it salmon pink, because 
that is my favorite color. 

In 1 998, a real estate agent came by and made me an offer on the house on behalf of an unnamed 
buyer. I explained to her that 1 w'as not interested in .selling, but she said that my home would be 
taken by eminent domain if 1 refused to sell. She told me stories ofher relatives who had lost 
their homes to eminent domain. Her advice? Give up. The government always w'ins. 

So why did the City and the New London Development Corporation (NLDC) want to kick us 
out? To make way for a luxury hotel, up-scale condos, and other private developments that 
could bring in more taxes to the City and possibly create more jobs. The poor and middle class 
had to make way for the rich and politically connected. As quickly as the NLDC acquired homes 
in my neighborhood, they came in and demolished them, wath no regard for the remaining 
residents who lived there, most of whom w'ere elderly. 

ht late 1999, after graduating from nursing school, I became a registered nurse and began 
working at Backus ho.spital in Southeastern Connecticut. bArly in 2000, the public hearings were 
eventually held, and the Fort Trumbull plan was finalized. Our homes were not part of that plan. 
By that time, I had met a man who shared my dreams and the two of us spent our spare time and 
money fixing up our house. We got a couple of dogs, we planted flowers, I braided my own 
rugs, we found a lot of antiques which were just perfect for our home, and Timmy - who is a 
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stone mason - did all kinds of stone work around the house. When I first bought it, it had been 
run down. We made it beautiful. 

On the day before Thanksgiving in 2000, tlie sheriff taped a letter to my door, stating that my 
home had been condemned by the City of New London and the NLDC. We did not have a very 
pleasant holiday, and each Thanksgiving after was bittersweet for all of us; we w'erc happy to 
still be in our homes, but afraid W'e could be thrown out any day. The following month, the 
Institute for Justice agreed to represent us. Without them, we would not have been able to fight, 
because none of us could have afforded the tremendous legal costs that w'e would have incurred 
over the years. 

A year later, in 200 1 , we went to trial in New London, and after hearing 1 0 different reasons why 
our homes w'crc being seized - from so-called “pai'k support,” to roads, to a museum, to 
warehousing - the judge decided no one could give him a straight answer and he overturned the 
demolition sentences on our homes. 

Then one night in late 2002, 1 was working at the hospital in the emergency room when a trauma 
code was called and a man who had been in a car accident W'as wheeled into the trauma room. 

To my horror, after several minutes of working alongside doctors and nurses I realized it was my 
partner Tim. For two weeks he lay in a coma and we did not know' if he would live or die. He 
finally pulled through and although permanently disabled, it was a miracle he was finally able to 
walk out alive two months later. 

While he was still hospitalized, the Connecticut Supreme Court heard our case. A while later, 
after Tim was well enough, we made it official by getting married. We still had no idea if w'e 
would get to keep our home, as the Connecticut court would take 1 5 months to reach a decision. 
When they ruled against us by a 4-3 decision, we were stunned. Our lives were on hold for 
another year as we waited for the U.S. Supreme Court to hear our case. We had high hopes that 
the Supreme Court would protect oiu home, but by one vote, they let us and all other Americans 
down. 

My neighborhood was not blighted. It was a nice neighborhood where people were close. We 
didn’t want to leave. 

All of this was for nothing. After spending close to $80 million in taxpayer money, there has 
been no construction whatsoever and the neighborhood to this day remains a barren field, home 
to weeds and feral cats. And in 2009, P fizer — the lynchpin of the plan — announced that it was 
closing its research and development headquarters and leaving New London for good, just as its 
tax breaks were about to expire. 

Fortunately, my home was saved and moved to a new' location, and is now the home o f a local 
preservationist. Property rights activists from across the country have visited it to pay tribute to 
our fight. 

None of us asked for any of this. We were simply living our lives, working, taking care of our 
families and paying our taxes. 
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The City may have narrowly won tire battle on eminent domain, but the war remains, not just in 
Fort Trumbull but also across the nation. In response to the Supreme CourFs deeision, 44 states 
have changed their eminent domain law's. Some laws are great and others need improvement, 
but the bottom line is that state legislators have heard the publie’s outrage over this decision and 
responded. Congress has yet to do so. 

What happened to me should not happen to anyone else. Congress needs to send a message to 
local governments tliat this kind of abuse of power will not be funded or tolerated. 

This battle against eminent domain abuse may have started as a way for me to save my little pink 
cottage, but it has rightfully grown into something much larger - the fight to restore the 
American Dream and the sacredness and security of each one of our homes. 

Thank you very much for your time. 


Mr. Franks. Mrs. Kelo, thank you very much. 

Dr. Beito? 

TESTIMONY OF DAVID T. BEITO, PROFESSOR, 
UNIVERSITY OF ALABAMA 

Mr. Beito. Thank you, sir, for this opportunity to come here 
today and speak on this issue. My focus is going to be on how ex- 
pansive eminent domain to benefit private interests as a con- 
sequence of subsidizing private development has posed and con- 
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tinues to pose a threat to the civil rights of minorities and the poor. 
In my view, the Private Property Rights Protection Act of 2013 pro- 
vides the best available means to provide some measure of correc- 
tive relief. 

In the history of the United States during the last 100 years, no 
group has suffered more from eminent domain abuse than African- 
Americans. According to one typical study, two-thirds of those dis- 
placed by urban renewal, often via eminent domain, were non- 
White. Another study found that four-fifths of these paid substan- 
tially higher rents than they had before. Commenting on the fact 
that government-sponsored urban renewal destroyed far more 
housing units than it ever replaced, author James Baldwin charged 
that “urban renewal means moving the Negroes out. It means 
Negro removal. The Federal Government is an accomplice.” 

The pattern of abuse did not end in the 1960’s and 1970’s. It has 
often continued to the present. In San Jose, California, for exam- 
ple, 95 percent of the businesses in recent years, destroyed by emi- 
nent domain, were minority owned, even though they constituted 
only 30 percent of the businesses in the city. 

In 2005, this long record of eminent domain overreach prompted 
several important minority organizations, including the NAACP 
and the Southern Christian Leadership Conference, to jointly file 
an amicus brief for the plaintiffs in the Kelo case. After reviewing 
the historical background, this brief warned that enabling local 
governments to take “property simply by asserting that they can 
put the property to a higher use will systematically sanction trans- 
fers from those with less resources to those with more. . . . Even 
absent illicit motives, eminent domain power has affected and will 
disproportionately affect racial and ethnic minorities, the elderly 
and the economically disadvantaged. Well-cared-for properties 
owned by minority and elderly residents have repeatedly been 
taken so that private enterprise could construct superstores, casi- 
nos, hotels, and office parks.” 

It might be asked why Congress needs to step in now. Can’t the 
states be trusted to prevent the abuse of eminent domain? Unfortu- 
nately, the 8-year aftermath of Kelo shows that they all too often 
will not, especially when Federal money is potentially at stake. My 
own state of Alabama is a case in point. In the wake of national 
outrage over Kelo, it was one of the first to enact corrective reform 
which greatly limited eminent domain for private purposes. Only 
last month, however, Alabama reversed course and gutted a key 
element of this reform. 

Now, while some who have voted for it have since stated that 
they did not intend to undermine the earlier reform, and even ac- 
knowledged the need to close inadvertent loopholes in the new 
law’s wording, they have made no apparent effort to do so. 

If the states will not act to defend the property rights of the poor 
and vulnerable. Congress must. As generations of civil rights cham- 
pions have stressed, the protection of the right to acquire and hold 
property is critical to the economic progress of the poor and op- 
pressed. In 1849, for example, Frederick Douglass declared that the 
chief end of civil government is “to protect the weak against the 
strong, the oppressed against the oppressor, the few against the 
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many, and to secure the humblest subject in the full possession of 
his rights of person and of property.” 

During a time of recession, it is all the more important to heed 
Douglass’ timeless words. In this same spirit, it is also past due to 
start viewing the existing property owners in lower-income neigh- 
borhoods as assets to the community. The passage of the Private 
Property Rights Protection Act of 2013 will greatly contribute to 
this goal by fostering an environment which will treat low-income 
property owners and entrepreneurs as valuable urban pioneers 
rather than as obstacles to be pushed out of the way if their rights 
conflict with some broader governmental or private agenda. 

Thank you. 

[The prepared statement of Mr. Beito follows:] 
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TESTIMONY BEFORE THE JUDICIARY COMMITTEE OF THE U.S. HOUSE 
By David T. Beito 
April 18, 2013 

Good morning. I am the head the Alabama State Advisory 
Committee of the U.S. Commission on Civil Rights and a professor 
of history at the University of Alabama. My research 
specialties as a scholar include black history and civil rights 
history. Although the State Advisory Committee since 2005 has 
studied, and expressed great concern about, eminent domain abuse 
in Alabama, I am speaking here as a private individual not in my 
capacity as chair. 

My focus today will be on some of the ways in which 
expansive eminent domain to benefit private interests has posed, 
and continues to pose, a threat to the civil rights of 
minorities and the poor. In my view, the Private Property 
Rights Act of 2013 provides the best available means to provide 
some measure of corrective relief. 

In the history of the United States during the last hundred 
years, no group has suffered more from eminent domain abuse than 
African Americans. A major turning point for the worse was the 
landmark U.S. Supreme Court decision of Berman v. Parker in 
1954. The case came out of a massive urban development project 
by the District of Columbia which involved the taking of a large 
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section of the city. Several non-blighted businesses in the 
area challenged the taking arguing that that it was violating 
the requirement of public use. The Court upheld the District's 
use of eminent domain by interpreting the definition of public 
use to include a more expansive doctrine of public purpose. The 
ruling enabled the District of Columbia to forcibly remove some 
5, 000 low-income African Americans from their homes to 
facilitate "urban renewal." In 1977, a mall which had replaced 
the original businesses that were parties to Berman was declared 
a "disaster" and later demolished. 

Berman opened the eminent domain floodgates in urban 
renewal, often serving to enrich private interests. The 
evidence is overwhelming that minorities suffered the most. 
According to one typical study, two-thirds of those displaced by 
urban renewal, often via eminent domain, were non-white. 

Another found that four-fifths of those displaced paid 
substantially higher rents than they had before. Commenting on 
the fact that governments bringing urban renewal had destroyed 
far more housing units that they ever replaced, author James 
Baldwin, charged that urban renewal "means moving the Negroes 
out. It means Negro removal. The federal government is an 
accomplice to this act." 
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This pattern of abuse did not end in the 1960s and 1970s. 

It has often continued to the present. In San Jose, California, 
for example, ninety-five percent of the businesses in recent 
years destroyed by eminent domain were minority owned even 
though these constituted only 30 percent of the businesses in 
the city. A study from 2004 estimated that eminent domain has 
destroyed 1,600 African-American neighborhoods in Los Angeles. 

In 2005/ this long record of eminent domain overreach 
prompted several important minority organizations, including the 
N2ACP and the Southern Christian Leadership Conference, to 
jointly file an amicus brief for the plaintiffs in the Kelo 
case. After reviewing the historical background, it warned that 
enabling local governments to take "property simply by asserting 
that [they] can put the property to a higher use will 
systematically sanction transfers from those with those with 
less resources to those with more.... Even absent illicit 
motivations, eminent domain power has affected and will 
disproportionately affect, racial and ethnic minorities, the 
elderly and the economically disadvantaged. Well-cared 
properties owned by minority and elderly residents have 
repeatedly been taken so that private enterprise could construct 
superstores, casinos, hotels, and office parks." 
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It might be asked why Congress needs to step in now. Can't 
the states enact necessary checks on the misuse, and overuse, of 
this power? Unfortunately the eight year aftermath of Kelo 
shows that they all too often will not, especially when federal 
money is potentially at stake. My own state, Alabama, 
represents a case in point. In the wake of national outrage 
after the Court's decision, it was one of the first to enact a 
corrective reform which, at least on paper, greatly limited 
eminent domain for private purposes. Only last month, however, 
our state reversed course and gutted a key element of this 
reform. The new law, passed overwhelmingly by a conservative 
Republican legislature and signed by a Republican governor, 
expressly allows the deployment of eminent domain to benefit the 
automotive industry and other private interests. While some who 
voted for it have since indicated that they did not intend to 
undermine the earlier reform, and even acknowledged the need to 
close possible "loopholes" in the new law's wording, they have 
made no apparent effort to do so. 

If the states will not act to defend the property rights of 
the poor and vulnerable. Congress must. As generations of civil 
rights champions have stressed, the constitutional protection of 
the right to acquire and hold property is essential to the 
economic progress of the poor and oppressed. In 1849, for 
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example, Frederick Douglass declared that the chief end of 
"civil government" is "to protect the weak against the strong, 
the oppressed against the oppressor, the few against the many, 
and to secure the humblest subject in the full possession of his 
rights of person and of property." 

During a time of recession, it is all the more important to 
heed Douglass's timeless words. In this same spirit, it is also 
past due to start viewing the existing property owners in lower- 
income neighborhoods as assets to the community. The passage of 
the Private Property Rights Act of 2013 will greatly contribute 
to this goal by fostering an environment which will respect low- 
income property-owners and entrepreneurs as valuable urban 
pioneers rather than as obstacles to be pushed out of the way if 
their rights conflict with some broader governmental or private 
social and economic agenda. 
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Mr. Franks. Thank you, sir. 

Ms. Crawford, you are recognized now for 5 minutes. 

TESTIMONY OF JULIA TRIGG CRAWFORD, 

FARM MANAGER, SUMNER, TX 

Ms. Crawford. Good morning. My name is Julia Trigg Crawford, 
and I manage the Texas farm my grandfather bought in 1948. Our 
land was taken by TransCanada for the Keystone project, so I abso- 
lutely support measures to limit eminent domain. But I strongly 
oppose an exemption for TransCanada, Keystone XL, and any other 
entity that cannot provide proof their projects are for the public 
benefit. 

TransCanada abused the right of eminent domain in taking our 
land as it was the elbow they so desperately needed to avoid near- 
by wetlands, waterways and pipelines. We never wanted them on 
our place to start with, and told them so in 2008. We asked them 
to find another route through a willing neighbor, just a little fur- 
ther west. They refused. 

We told them we wanted to protect the 1,000-year-old Caddo In- 
dian relics on our farm. TransCanada’s archaeologists recently 
found 145 artifacts within the proposed easement, some as large as 
silver dollars, yet their report discounts their merit. How curious 
that TransCanada and the Texas Historical Commission concur 
that my entire 30-acre pasture qualifies for National Registry of 
Historic Places except for the one sliver of land that TransCanada 
must have to connect the two sections of pipe already built. 

We told them we feared for Bois d’Arc Creek. Water is a farmer’s 
lifeblood, and pipelines leak, and we didn’t want to be a guinea pig 
for how to clean up tar sands spills in Texas waters. TransCanada 
said they are coming anyway. 

But more than anything else, we do not believe a foreign corpora- 
tion transporting a product produced outside of Texas meets our 
state’s qualifications of common carrier. No common carrier, no 
eminent domain. But TransCanada moved ahead anyway, exploit- 
ing Texas’ flawed permitting process, and starts construction on my 
land tomorrow. 

But we are pushing back. The 2011 Texas Supreme Court ruling 
in Denbury Green said that private property rights are too precious 
to be taken by simply checking a box on a form. They also said, 
when challenged by a landowner, the pipeline has the burden to 
present reasonable proof it meets the requirements of a common 
carrier. So we asked for the proof. TransCanada hid behind the 
skirts of the Texas Railroad Commission, an entity that fully ad- 
mits they rubber stamp every application they receive. 

So we asked again for their tariff schedule. TransCanada said 
they could not have that tariff schedule until about the time prod- 
uct started flowing, meaning they could not produce the proof, they 
could take my land, until after they took my land, construction of 
the pipeline and tar sands were about to flow. 

These examples of abuse are why TransCanada and the Key- 
stone XL must not be granted an extension, and it is why I cannot 
support this bill in its entirety. If we allow these exemptions, we 
will be setting a dangerous precedent, leaving the door open for 
further misuse of our legal system and abuse of landowners. The 
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same system that enabled a judge to rule against us with a 15- 
word ruling sent from his iPhone would enable TransCanada and 
other pipeline companies to use this incredible legal and psycho- 
logical leverage of eminent domain to continue stealing property 
from American citizens. 

We have appealed to the Sixth Circuit, and if our funds hold out 
we will take it to the Texas Supreme Court. My family and I are 
standing tall for what we believe. 

I have not seen one shred of documentation that proves that one 
single drop of the products in Keystone’s pipeline will wind up in 
my gas tank or yours, for that matter, yet we are supposed to relin- 
quish our family’s tradition and the cultural heritage of the Caddo 
and endanger my land and water just because TransCanada says, 
without proof, that their pipeline is for the public good. How can 
this pipeline be for the public good when so much information 
about it is not even in the public record? Diluted bitumen, tar 
sands, whatever you want to call it, is a product we should fully 
understand before we start pumping it through waterways. Trans- 
Canada has called this product proprietary, refusing to provide spe- 
cifics. How can we ensure the safety of a substance when we don’t 
even know its ingredients? 

Pipeline companies do not deserve a free ride, especially when 
they can’t clean up their own messes. Look at Enbridge in Michi- 
gan or Exxon in Arkansas, a spill I went to see for myself. The 
thought of that kind of destruction on my farm in my creek is 
frightening. America already subsidizes the oil industry at a monu- 
mental disproportion to other industries. Why should we further 
underwrite pipelines with our safety, our security, and our dignity? 

This bill, with its exemption of TransCanada and the Keystone 
XL, turns a blind eye to the most flagrant abuser of eminent do- 
main today. Hold everyone to the same standards and let those 
who manipulate the system for their own good suffer the con- 
sequences. TransCanada stole land that has been in my family for 
six decades for a project that will line their pockets. To allow them 
to walk away from past abuses without penalty is unforgivable. 

I will continue to fight these injustices because life as we know 
it depends on it, and I am not alone. Thank you. 

[The prepared statement of Ms. Crawford follows:] 
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Prepared Statement of Julia Trigg Crawford, 
Farm Manager, Summer Texas 


Testimony submitted to the House Judiciary Committee 
Subcommittee on the Constitution and Civil Justice 
Hearing on the Private Property Rights Protection Act 
April 18, 2013 

My name is Julia Trigg Crawford. I am the third-generation manager of the farm my 
grandfather bought in 1 948. As a landowner along TransCanada's conveniently uncoupled 
Keystone Gulf Coast Project. I absolutely support measures to limit eminent domain. But I 
strongly oppose an exemption for TransCanada, its Keystone XL, and any other foreign or 
domestic for-profit entity that cannot provide proof that their projects are for public benefit. 

I believe, as do countless others following my family's legal case, that TransCanada has 
abused the power of eminent domain in taking our iand. When another pipeline asked to 
come across our place, we said we did not want them here and asked they would find a 
different route through a willing neighbor. That pipeline company did just that — and eminent 
domain was never mentioned. 

When they came knocking in 2008 we told TransCanada the same thing: we don't want a 
pipeline here, and asked them to find another route. They said no, then exploited a flawed 
permitting process in Texas, and used eminent domain to take the easement they wanted 
across our iand. 

There are a host of reasons why we don't want a pipeline across our property. First, we don't 
believe a foreign corporation should have more of a right to our land than we do. Secondly, 
we need to protect its Caddo Indian heritage, specifically the 145 artifacts TransCanada's 
archeologists recently found within the proposed pipeline easement. How curious that 
TransCanada and the Texas Historical Commission concur that my entire 30-acre pasture 
qualifies for National Registry of Historic Places recognition, EXCEPT for the one sliver of 
land TransCanada must have on our place to connect the two sections of pipeline they've 
already build adjacent to our land 

We don't want them horizontally drilling under the Bois d'Arc Creek where we have State- 
given water rights. We irrigate 400 acres of cropland from this creek, and the pipeline would 
be just a couple hundred yards upstream from our pumps. Any leak from that pipeline would 
contaminate our equipment, and then our crops in minutes. 

Furthermore, the neighbor directly to the west of us owns thousands of acres, and had 
granted TransCanada an easement anyway. When we politely asked them to seek a way 
around us, TransCanada could have slightly altered their route and traversed that neighboring 
land differently, avoiding our property altogether. But instead they just pulled out the club of 
eminent domain, telling a reporter later It was Just too late to make any changes. 

As some of you may know, in 2011 the Texas Supreme Court ruled in Denbury Green that 
private property rights are far too precious to be taken by simply checking a box on a form. 
Furthermore, the Supreme Court said that when challenged by a landowner, the burden fails 
on the pipeline to present reasonable proof it meets the requirements of a common carrier. 

So we did just that, we asked for the proof. 
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In challenging TransCanada, we asked them to provide proof they met the qualifications as a 
common carrier and had the right of eminent domain. And once again they hid behind the 
skirts of the Texas Railroad Commission, saying in essence, The Railroad Commission 
believes us, you should too. The embattled Railroad Commission has proven to be nothing 
more than a rubber stamp, they have never denied anyone common carrier status. So, when 
we asked for another element of proof, their tariff schedule, TransCanada said in court they 
would not have that tariff schedule unfil abouf the time product started flowing, in other 
words, they could not produce this particular proof they were entitled to take my land until 
after my land was condemned, handed over to them, construction was completed and 
tarsands, the product for which Keystone is being built, was flowing. This is wrong, and is 
precisely why the Keystone XL should not be granted an exemption from this bill's much 
needed eminent domain restrictions. 

If I read it correctly, this bill's exemptions for pipelines already under construction allow current 
eminent domain abuses to go unpunished. The bill addresses the problems, and outlines 
important solutions, yet allows those who exploited the process up until a certain date on a 
calendar to get off “scot-free". And as someone who has lost part of her family farm to this 
abuse, that's leaves me, and lots of people like me out in the cold. And add insult to injury: 
our land was taken through abusive means, and the abusers could get off without even a 
hand-slap. 

Two years ago when our family first began our stand against eminent domain abuse, 
TransCanada was flying below the radar screen. No one seemed to know much about the 
Keystone XL Pipeline. But now the light is blindingly bright on TransCanada, the tarsahds, 
and the threat to everyone's land and water. People around the world see that TransCanada 
represents eminent domain gone unchecked and horribly wrong. Why else would there be so 
much pushback, by so many people, from so many backgrounds, in so many ways, to the 
Keystone XL project? 

If we allow an exception for TransCanada and the Keystone XL, we will be setting a 
dangerous precedent, leaving the door open for even further misuse of our legal system and 
more abuse of landowners unwilling to risk their property for foreign profits. The same system 
that enabled the judge in our case to issue a 15-word ruling from his iPhone would enable 
TransCanada and other pipeline companies to use the incredible legal and psychological 
leverage of eminent domain to continue stealing property from American citizens. 

We have appealed that iPhone ruling, and look forward to our day in court with an 
experienced panel of judges in the 6®' Circuit Court of Appeals in Texarkana, Texas. And if our 
legal defense fund holds out, we may take it to the Texas Supreme Court. 

Eminent domain abuse at the hands of one greedy corporation is unforgivable, but it is part of 
somefhing even bigger. While all land is invaluable fo its owners, farmland holds a particularly 
unique position. Rural property rights, like mine, are the “fundamental building blocks for our 
Nation's agricultural industry." ' “The use of eminent domain to take farmland and other rural 
property for economic development threatens liberty, rural economies, and the economy of 
the United States.”^ And TransCanada is at the heart of these issues right now. Their 
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advertisements in my local newspaper say “We want to be more than just a pipeline company: 
we want to be a trusted neighbor”. They've given me no reason to trust them. 

I do not believe there has been even one shred of documentation that proves that one single 
drop of the products transported through TransCanada's pipeline will be refined for use in the 
U.S. Yet we are supposed to relinquish our family’s tradition and the cultural heritage of the 
families who lived on our land before us, just because TransCanada says, without proof, that 
their pipeline is for the public good. How can this pipeline be for the public good when so 
much information about it is not even in the public record? Diluted bitumen, tarsands, 
whatever you want to call it, is a product we should fully understand before we start pumping 
it through major waterways, sometimes through 70-year-old pipelines built before tarsands 
extraction was economically viable. TransCanada has called this product proprietary, refusing 
to provide specifics. How can we ensure the safety of a substance when we don't even know 
its ingredients? 

Pipeline companies do not deserve a free ride, especially when they can’t clean up their own 
messes, and especially when we taxpayers are subsidizing the cleanup attempts. Look at 
Enbridge In Michigan. Look at Exxon In Arkansas. This is a spill I went to see for myself. 
Standing at a culvert. I saw the 5 foot high imprint of the oil rush to the local wetlands. The 
thought of seeing the equivalent on my creek bank is disheartening. America already 
subsidizes the oil industry at a monumental disproportion to other industries. Are we to 
further subsidize pipelines with our safety, our security, and our human dignity? 

Corporations may be considered to be people, but dollars do not yet count as votes, 
TransCanada’s money never sleeps, but neither do landowners like me, faced with the threat 
of losing our property, or seeing our land and identities torn apart. 

This bill brings much needed reform to a sometimes flawed system, and a platform where 
wrong can be made right. But with this exception that includes TransCanada, it is turning a 
blind eye to the most flagrant abuser of eminent domain today, I urge you to remove that 
exclusion, and let those who have abused be exposed, and suffer the consequences. 
TransCanada stole land that has been in my family for 6 decades, and all for a project that will 
line their pockets. To allow them to walk away from past abuses without penalty is egregious. 

I will continue to fight these injustices because life, as we know it, depends on it. And I am 
not alone. 

Respectfully submitted, 

Julia Trigg Crawford 


Mr. Franks. Thank you, Ms. Crawford. 

Now, Mr. Bullock, I recognize you, sir. 

TESTIMONY OF SCOTT BULLOCK, SENIOR ATTORNEY, 
INSTITUTE FOR JUSTICE 

Mr. Bullock. Thank you, Mr. Chairman. Thank you for the op- 
portunity to testify regarding eminent domain abuse, an important 
issue that has received significant national attention as the result 
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of, as one of the Members just recently pointed out, one of the near- 
ly universally despised Supreme Court decisions, certainly in re- 
cent memory. 

This Committee is to be commended for responding to the Amer- 
ican people by continuing to examine this misuse of government 
power, and it is our hope that the Congress passes the Private 
Property Rights Protection Act. 

I did have the great honor of representing Susette Kelo and the 
other homeowners in New London and many other home and small 
business owners throughout the country that have been fighting 
this combination of public power and private gain. 

The Kelo case signaled that the U.S. Constitution provides very 
little protection for private property rights of Americans faced with 
eminent domain abuse. Indeed, the Court ruled that is it is accept- 
able to use the power of eminent domain where there is a mere 
possibility that something could make more money than the homes 
or small businesses that currently occupy the land. The Supreme 
Court has so far refused to reconsider the Kelo decision, just this 
week turning down another case that would have permitted the 
Court to reconsider its misguided ruling in Kelo. 

Because this threat has been noted by several people who have 
testified and by Members of this Subcommittee, there has been 
considerable public outcry against the closely divided Supreme 
Court decision. Organizations spanning the political spectrum have 
united in opposition to eminent domain abuse. Unfortunately, 
while several bills have been introduced in Congress, including one 
in the 109th Congress that passed the House by a vote of 376 to 
38, Congress has yet to pass this legislation. 

The Private Property Rights Protection Act introduced in this 
Congress is commonsense legislation that will stop the Federal 
Government from being complicit in an abuse of power already 
deemed intolerable by most individuals. 

It should be noted that eminent domain abuse was a problem be- 
fore the Kelo decision, and it remains a problem today. We noted 
in the study that we released in 2003 that there were over 10,000 
instances of private-to-private transfers of property in a mere 5- 
year period. That is certainly an undercount of the number of times 
that eminent domain abuse occurs. In my written testimony we 
have documented several instances of eminent domain abuse that 
occurred, including several instances both before the Kelo decision 
and after the Kelo decision where these projects received Federal 
funds for this. 

As mentioned above, heeding a deafening public outcry against 
eminent domain abuse, 44 states have reformed their eminent do- 
main laws in the wake of Kelo. These reforms vary greatly, and in- 
deed no two states enacted the same legislative reforms, but emi- 
nent domain abuse has become virtually nonexistent in some 
states, while in others there remains serious abuse and much need 
for improvement. 

As Professor Beito just recently noted, Alabama passed legisla- 
tion to roll back its eminent domain reform after being the first 
state to react legislatively to give its citizens stronger protection 
against this abuse of power. This demonstrates an ongoing need to 
remain vigilant against eminent domain abuse and for this Con- 
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gress to act in order to not give Federal sanction to these abuses 
of private property rights. 

The legislation also contains important protections in order to 
preserve communities’ ability, for instance, to deal with truly 
blighted properties, properties that are abandoned, properties that 
pose direct threats to public health and safety. It should also be 
noted that this bill will not interfere with communities’ abilities to 
engage in economic development. Thankfully, most development oc- 
curs in this country without the use of eminent domain. These re- 
forms and the reforms that have been passed by the states do not 
interfere with the ability of private property owners to sit down, 
negotiate, and engage in economic development projects. 

In this economy especially. Congress does not need to be spend- 
ing scarce economic development funds for projects that not only 
abuse eminent domain and strip hard-working, tax-paying home 
and small business owners of their constitutional rights, but in 
many instances these projects fail. The project in New London, as 
Ms. Kelo mentioned, is Exhibit A for what happens when govern- 
ments abuse eminent domain and engage in massive corporate wel- 
fare. After $80 million being spent over 12 years since the redevel- 
opment plan has passed, over six or 7 years since Mrs. Kelo and 
her neighbors were forced out of their homes, there remains no eco- 
nomic development in this peninsula whatsoever, and it is a barren 
field. That is too often the legacy left behind this abuse of eminent 
domain. 

So we ask the Congress to pass the Private Property Rights Pro- 
tection Act to protect homeowners like Ms. Kelo and small business 
owners throughout the country. Thank you very much. 

[The prepared statement of Mr. Bullock follows:] 
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Thank you for the opportunity to testify regarding eminent domain abuse, an important issue that 
has received significant national attention as a result of the U.S. Supreme Court’s universally 
reviled decision in Kelo v. City of New London. This committee is to be commended for 
responding to the American people by continuing to examine this misuse of government power, 
and it is our hope that Congress finally passes the Private Property Rights Protection Act. 

My name is Scott Bullock, and I am a senior attorney at the Institute for Justice, a nonprofit 
public interest law firm in Arlington, Virginia, that represents people whose rights are being 
violated by the government. One of the main areas in which we litigate is property rights, 
particulai'ly in cases where homes or small businesses are taken by the government through the 
power of eminent domain and transferred to another private party. I have represented property 
owners across the country fighting eminent domain for private use, and I represented the 
homeowners in Kelo v. City of New London, the case in w'hich the U.S. Supreme Court ruled by a 
bare majority that eminent domain could be used to transfer perfectly fine private property to a 
private developer based simply on the mere promise of increased tax revenue. 

The Kelo case signaled that the U.S. Constitution provides very little protection for the private 
property rights of Americans faced with eminent domain abuse. Indeed, the Court ruled that it is 
acceptable to use the power of eminent domain when there is a mere possibility that something 
else could make more money than the homes or small businesses that currently occupy tire land. 
It’s no wonder, then, that the decision caused Justice O’Connor to remark in her dissent: “The 
specter of condemnation hangs over all property. Nothing is to prevent the State from replacing 
any Motel 6 with a Ritz-Carlton, any home with a shopping center, or any farm with a factory,” 

One Institute for .fustice study found that eminent domain disproportionately impacts minorities, 
the less educated, and the less well-off. That report. Victimizing the Vulnerable: The 
Demographics of Eminent Domain Abuse, can be found at httn:/,'www.ii .org/1 62 1 and is the 
subject of “Testing O’Connor and Thomas; Docs the Use of Eminent Domain Target Poor and 
Minority Communities?” {Urban Studies, October 2009, vol. 46, no. 1 1, at 2247-2461). 

Because of this threat, there has been a considerable public outcry against thi.s closely divided 
decision. Organizations spanning the political spectrum have united in opposition to eminent 
domain abuse, including the National Association for the Advancement of Colored People, 
Mexican American Legal Defense and Education Fluid, League of United Latin American 
Citizens, the Farm Bureau, and the National Federation of Independent Business. Overwhelming 
majorities in every major poll taken after the Kelo decision have condemned the result. 44 states 
have reformed their eminent domain laws in the w^ake of the decision. Nine state supreme courts 
have made it more difficult for the government to engage in eminent domain abuse, and three of 
those have explicitly rejected Kelo. Unfortunately, while several bills have been introduced in 
both the House and the Senate to combat the abuse of eminent domain with significant bipartisan 
support — the original version of this bill, H.R. 4128 in the 109*'’ Congress, passed the House by a 
vote of 376 - 38 — Congress has yet to pass any legislation. 

The Private Property Rights Protection Act is common sense legislation that will stop the federal 
government from being complicit in an abuse of power already deemed intolerable by most 
states. 
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Before Kelo. the use of eminent domain for private development had grown to become a 
nationw i de problem, and the Court’s decision quickly encourag e d further abuse. 

Eminent domain, called the “despotic power” in the early days of this country, is the power to 
force citizens from their homes, small businesses, churches and farms. Because the Founders 
were conscious of the possibility of abuse, the Fifth Amendment provides a very simple 
restriction: “[N]or shall private property be taken for public use without just compensation.” 

Historically, with very few limited exceptions, the power of eminent domain was used for things 
the public actually owned or used — schools, courthouses, post offices and the like. Over the past 
60 years, however, the meaning of public use has expanded to include ordinary private uses I ike 
condominiums and big-box stores. 

The expansion of the public use doctrine began with the urban renewal movement of the 1950s. 

In order to remove so-called “slum” neighborhoods, cities were authorized to use the power of 
eminent domain. Urban renew'al wiped out entire communities, typically African American, 
earning eminent domain the nickname “negro removal.” (See “Eminent Domain & African 
Americans: What is the Price of the Commons?”' by Dr. Mindy Fullilove at 
httn:.''/ www.casl!eeoalilion.org/187 .> This “solution,” which critics and proponents alike 
consider a dismal failure, was given ultimate approval by the Supreme Court in Berman v. 

Parker. The Court ruled that the removal of blight was a public “purpose,” despite the fact that 
the word “purpose” appears nowhere in the text of the Constitution and government already 
possessed the power — and still does — ^to remove blighted properties through public nuisance 
law. By effectively changing the wording of the Fifth Amendment, the Court opened up a 
Pandora’s box, and in the wake of that decision properties were routinely taken pursuant to 
redevelopment statutes when there was absolutely nothing wTong with them, except that some 
well-heeled developer covets them and the government hoped to increase its tax revenue. 

The use of eminent domain for private development was widespread. We documented more than 
10,000 properties either seized or threatened with condemnation for private development in the 
five-year period between 1998 and 2002. Because this number was reached by counting 
properties listed in news articles aitd cases, it grossly underestimates the number of 
condemnations and threatened condemnations. For example, in Connecticut, we found 31, while 
the true number of condemnations w’as 543. 

After the Supreme Court actually sanctioned this abuse in Kelo, the floodgates opened; the rate 
of eminent domain abuse tripled in the one year after the decision was issued (see Opening the 
Floodgates: Eminent Domain Abuse in a Posl-Kelo World, available at 
httD://wv.w>'.castlecoalition. o rg/l89 ). With the high court’s blessing, local government became 
further emboldened to take irropcrty for private development. For example: 

• Freenort. Texas : Hours alfer the Kelo decision, officials in Freeport began legal filings to 
seize some waterfront businesses (two seafood companies) to make way for others (an $8 
million private boat marina). 

• Oakland, Calif. : A week after the Supreme Court’s ruling in 2005, Oakland city officials 
used eminent domain to evict John Revelli from the downtown tire shop his family had 
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owned since 1949. Revelli and a neighboring business owner had refused to sell their 
property to make way for a new housing development. Said Revelli of his fight with the 
city, “Wc thought weM win, but the Supreme Court took away our last chance.” 

• Hollywood, Fla. For the second time in a month, Hollywood officials have used eminent 
domain to take private property and give it to a developer for private gain. Empowered by 
the Kelo rtiling, City commissioners took a bank parking lot to make way for an exclusive 
condo tower. When asked what the public purpose of the taking was. City Attorney Dan 
Abbott didn’t hesitate before answering, “Economic development, which is a legitimate 
public purpose according to the United States Supreme Court.” 

• Arnold, Mo. The St. Louis Post-Dispatch reported that Arnold Mayor Mark Powell 
“applauded the [Kelo] decision.” The City of Arnold wanted to raze 30 homes and 15 
small businesses, including the Arnold VFW, for a Lowe’s Home Improvement store and 
a strip mall — a $55 million project for which developer THF Realty would receive $21 
million in tax-increment financing. Powell said that for “ca.sh-.strappcd” cities like 
Arnold, enticing commercial development is just as important as other public 
improvements. 

• Sunset Hills. Mo. : Less than three weeks after the Kelo ruling, Sunset Hills officials 
voted to allow the condemnation of 85 homes and small businesses for a shopping center 
and office complex. 

• New York. N.Y. : In 2010, the New' York Court of Appeals — the state’s highest court — 
allowed tlie condemnation of perfectly fine homes and businesses for two separate 
projects. First, a new basketball arena and residential and office towers in Brooklyn, and 
then for the expansion of Columbia University — an elite, private institution — into 
Harlem. 

As mentioned above, heeding a deafening public outcry against eminent domain abuse, 44 states 
have reformed their eminent domain laws in the wake of Kelo. These reforms varied greatly — 
indeed, no two states enacted the same legislative reforms. Eminent domain abuse has become 
virtually non-existent in some states, and in others there remains much room for improvement. 
Alabama recently passed legislation to roll back its eminent domain reform, after being the first 
state to react legislatively to give its citizens stronger protections against this abuse of power 
after Kelo. This demonstrates an ongoing need to remain vigilant in the fight against eminent 
domain abuse. 

Congress should take this opportunity to stop being complicit in eminent domain abuse where it 
exists and where it may reappear in the future. 

Despite the nationwide revolt against iCefo. federal action is still needed, 
as federal law and funds currently support eminent domain for private development. 

Federal agencies themselves rarely if ever lake property for private projects, but federal funds 
support condemnations and support agencies that take property from one person to give it to 
another. There has been improvement from state legislative reform, but not enough. Althougli 
eminent domain for private development is less of a problem in nearly half of the states in the 
wake of Kelo, it remains a major problem in many other states. Unfortunately, some of the states 
that were the worst before Kelo in terms of eminent domain abuse did little or nothing to reform 
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their laws. New York remains the worst state in the country, and it has gotten even worse since 
Kelo. Missouri, also a major abuser, pa.ssed only weak reform, as did Illinois. In other states, 
like Washington and Texas, the prospect of federal money for Transit Oriented Development has 
inspired municipalities to seek enormous areas for private development (areas not needed for the 
actual transportation). Eminent domain abuse is still a problem, and federal money continues to 
support the use of eminent domain for private commercial development. A few examples of how 
federal funds have been used to support private development include: 

• New London, Coim. : Tliis was the case that was the subject of the Supreme Court’s A'e/o 
decision. Fifteen homes were taken for a private development project that was plamied to 
include a hotel, upscale condominiums, and office space. The project received $2 million 
in funds from the federal Economic Development Authority - and ultimately failed, 

• Brea, Calif : The Brea Redevelopment Agency demoli.shed the city’s entire downtown 
residential area, using eminent domain to force out hundreds of lower-income residents. 
The Department of Housing and Urban Development (HUD) launched an investigation 
into the potential misappropriation of federal development grants totaling at least 
$400,000, w'hich made their way to tire city in the late 1 980s and early 1990s. FBI agents 
investigated the Redevelopment Agency based on evidence that the Agency used 
coercive tactics to acquire property. 

• Garden Grove. Calif. : Garden Grove has used $17.7 million in federal housing funds to 
support its hotel development efforts- - efforts that included, at least in part, the use of 
eminent domain. In 1998, the City Council declared 20 percent of the city “blighted,” a 
move that allowed the city to use eminent domain for private development. Using that 
power — and federal money — the city acquired a number of properties, including a 
mobile-home park full of senior citizens, apartment renters and small businesses, in order 
to provide room for hotel development. 

• National City, Calif. : In 2007, the National City Community Development Commission, 
which receives significant federal funding, authorized the use of eminent domain over 
nearly 700 properties in its downtown area, calling the area “blighted.” One of the 
planned projects was the replacement of the Community Youth Athletic Center, a boxing 
gym and mentoring program for at-risk youth, with an upscale condominium project. 
Fortunately after four years of hai'd-fought litigation by my organization, the Institute for 
.lustice, we prevailed in getting the blight designation struck dowm, 

• Normal. 111. : Normal officials condemned the properties of On'al and Bill Yarger and 
Alex Wade, including the Broadway Mall, for a Mairiott Hotel and accompanying 
conference center being built by an out-of-town developer. The town secured at least $2 
million in federal funding for downtown projects, and once the cost of the Marriott nearly 
doubled, approved giving the developer $400,000 in Community Development Block 
Grant money. 

• Baltimore. Md. : In December 2002, the Baltimore City Council passed legislation that 
gave the city the power to condemn about 3,000 properties for a redevelopment project 
anchored by a biotechnology research park. The development would contain space for 
biotech companies, retail, restaurants and a variety of housing options. HUD provided a 
$21.2 million loan to tire city. Many projects in Baltimore involving the use of eminent 
domain for private development are overseen by the Baltimore Development 
Corporation, which receives federal funding. 
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• Somei-ville. Mass, : In October 2012, Somerville authorized the use of eminent domain 
over a 1 17-acre neighborhood, identifying seven blocks with 35 properties to be acquired 
first. The Union Square Revitalization Plan is a transit-oriented development with 
residences, retail, restam'ants and office space. The city has received at least $29 million 
in stimulus funds and around $35 million in other federal and state funding. The owner 
of a threatened gym said that he believes in the revitalization of Union Square: “That's 
why I purchased the property." He said it would be difficult to develop his business with 
"the threat of seizure hanging over our head." 

• St. Louis. Mo. : In 2003 and 2004, the Garden District Commission and the McRee Town 
Redevelopment Corporation demolished six square blocks of buildings, including 
approximately 200 units of housing, some run by local non-profits. The older housing 
was to be replaced by luxury housing. The project received at least $3 million in 
Housing and Urban Development (HUD) funds, and may have received another $3 
million in block grant funds as well. 

• Elmira, N.Y. : Eight properties — ineluding apartments, a garage, carriage house and the 
former Hygeia Refrigerating Co, — ^were condemned and six were pitrchased under the 
threat of eminent domain for Elmira’s South Main Street Street Urban Development 
project. HUD funds were used to create a 6.38-acre lot for development, 

• Mount Vernon. N.Y. : In October 2012, this .suburb of New York City declared almost 
eight acres in a neighborhood that is 90 percent black “blighted” and subject to 
condemnation. The blight study was paid for by the developer who wants to build there. 
Threatened properties include homes, churches, and businesses including a daycare with 
a well-maintained playground, a nail salon, delis, a Jamaican restaurant, and small 
grocery stores. Mount Vernon received at least $1.7 million in CDBG and HOME funds 
in 2012. 

• New Cassell. N.Y. : St. Luke’s Pentecostal Church saved for more than a decade to 
purchase property and move out of the rented basement w'here it held services. It bought 
a piece of property to build a permanent home for the congregation. The property was 
condemned by the North Hempstead Community Development Agency, which 
administers funding from HUD, for tire purpose of private retail development. The land 
remained vacant for at lea.st six years. 

• New York. N.Y. : Developer Douglas Durst and Bank of America enlisted the Empire 
State Development Corporation to clear a block of midtown Manhattan for their 55-story 
Bank of America Tower at One Bryant Park. The ESDC put at least 32 properties under 
threat of condemnation and initiated eminent domain proceedings. All of the owners 
eventually sold. Durst had abandoned the project prior to 9/1 1 , but an infusion of public 
subsidies — including $650 million in the form of Liberty Bonds — and a $1 billion deal 
with Bank of America put plans back on track. 

• Ardmore, Pa. : The Ardmore Transit Center Project had some actual transportation 
purposes, but Lower Merion Township officials also plarmed to remove several hi.storic 
local businesses, mairy with apartments on the upper floors, so that it could be replaced 
with mall stores and upscale apartments. The project received $6 million in federal 
funding, whieh went to the Southeastern Pennsylvania Transit Authority. But for a 
tirelessly waged grassroots battle — which no American should have to wage to keep what 
is rightfully theirs — that ultimately stopped the project, tire federal government would be 
complicit in the destruction of successful, family-owmed small businesses. 
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• Washington. D.C. : The National Capital Revitalization Corporation received $28 million 
in HUD funds to buy or seize up to 18 acres of land for a private developer to replace old 
retail with new retail. Over the course of seven years, affected business owners 
challenged the District in a dozen different eminent domain cases — but the city won or 
settled every dispute. 

Congress can and should take steps to ensure that federal funds 
do not support the abuse of eminent domain. 

The Kelo decision continues to cry out for Congressional action, eight years later. Even Justice 
Stevens, the author of the opinion, .stated in a speech that he believes eminent domain for 
economic development is bad policy and hopes that the country wilt find a political solution. 

Some states did, but those reforms not embedded in state constitutions will always be subject to 
repeal or exception whenever a pie-in-the-sky project catches the eye of state legislators or local 
officials. Congress needs to finally make its opposition heard on this issue, and the sponsors of 
this bipartisan legislation are all to be commended for their efforts to provide protections that the 
Supreme Court denied in 2005. 

Funding restrictions will only be effective if there exists a procedure for enforcement, so any 
reform must also include a mechanism by which the economic development funding for the state 
or local government can be stopped. Part of this procedure should be a private method of 
enforcement, whether through an agency or court, so that the home or small business owners or, 
importantly, tenants that are affected by the abuse of eminent domain, or any other interested 
party like local taxpayers, can alert the proper entity and funding can be cut off as appropriate. 
The diligence of ordinary citizens in the communities where governments are using eminent 
domain for private development, together with the potential sanction of lost federal funding, will 
most certainly serve to return some sense to state and local eminent domain policy — especially in 
the absence of substantive eminent domain reform that efiectively protects property owners. 

This legislation also allows cilie.s and agencies to continue to receive federal funding when they 
acquire abandoned property and transfer it to private parties. When the public thinks about 
“redevelopment,” it is most concerned with the ability to deal with abandoned property. With 
this legislation, cities can continue to clear title to abandoned property and then promote private 
development there without risking losing their federal funding. Additionally, the clear and 
limited exception for taking property to remove “hanniul uses of land provided such uses 
constitute an immediate threat to public health and safety” will discourage cities from taking 
perfectly fine homes and businesses as is common practice under some state’s vague blight laws. 

Congress’s previous efforts to restrict the use of certain federal funds for eminent domain (from 
the Departments of Transportation, Treasury and/or Housing and Urban Development) have 
unfortunately been ineffective. There does not seem to be any way for individuals to enforce this 
restriction. Nor does it appear that any of these departments have ever investigated a violation of 
the spending limitation or enforced the limitation. Instead, the local governments that receive the 
funds arc expected to understand and apply the prohibition. In other words, the same local 
emvernments that are nlanntnsr to u-sc eminent domain are also exnectcd to limit their own 
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funding, despite the fact that there is no prospect of enforcement. It is therefore not surprising 
that the funding restriction has not protected the rights of people faced with eminent domain. 

Given the climate in the states as a result of Kelo, congressional action would do even more to 
both discourage the abuse of eminent domain nationwide and encourage sensible state-level 
reform. Reform at the federal level would be a strong statement to the country that this awesome 
government power should not be abused. It would restore the faith of the American people in 
their ability to build, own and keep their homes and small businesses, which is itself a 
commendable goal. 

It should also be noted that development occurs everyday across the country without eminent 
domain and will continue to do so should this committee aet on this issue, which I recommend, 
Publie works projects like flood control will not be affected by any legislation that properly 
restriets eminent domain to its traditional uses since those projects are plainly public uses. But 
commercial developers everywhere need to be told that they can only obtain property through 
private negotiation, not govenunent force and that the federal government will not be a party to 
private-to-private transfers of property. As we demonstrate in a recent study, restricting eminent 
domain to its traditional public use in no ways harms economic growth. (See report at 
htt p://ii.org/1618 . and Carpenter, D.M. and John K. Ross. “Do Restrictions on Eminent Domain 
Hann Economic Development?” Economic Development Quarterly, 24(4), 337-351.) Indeed, 
congressional action will not stop progress. 


Conclusion 


In this economy, Congress does not need to be sending scarce economic development funds to 
projects that not only abuse eminent domain and strip hard-working, tax-paying home and small 
business owners of their constitutional rights, but projects that may ultimately fail. Let New 
London be a lesson: After $80 million in taxpayer money spent, years tied up in litigation and a 
disastrous U.S. Supreme Court ruling, the Fort Trumbull neighborhood is now a barren field 
home to nothing but feral cats. The developer balked and abandoned the project, and Pfizer — -for 
whom the project was intended to benefit — also left New London. 

Eminent domain sounds like an abstract issue, but it affects real people. Real people lose the 
homes they love and watch as they are replaced with condominiums. Real people lose the 
businesses they count on to put food on the table and watch as they are replaced with shopping 
malls. And all this happens because local governments prefer the taxes generated by condos and 
malls to modest homes and small businesses. Federal law currently allows expending federal 
funds to support condemnations for the benefit of private developers. By doing so, it encourages 
this abuse. Using eminent domain so that another richer, better-comiected person may live or 
work on the land you used to own tells Americans that their hopes, dreams and hard work do not 
matter as much as money and political influence. The use of eminent domain for private 
development has no place in a country built on traditions of independence, hard work, and the 
protection of property rights. 

Again, thank you for the opportunity to testify before this subcommittee. 


Mr. Franks. Thank you, Mr. Bullock. 

Thank you all for your testimony, and we will now proceed under 
the 5-minute rule with questions, and I will begin by recognizing 
myself for 5 minutes. Ms. Kelo, I will begin with you. 

Let me add my own special expression of gratitude to you for 
being here and for all the things that you did to get here. 

Mrs. Kelo, you were provided monetary compensation for the 
property that the City of New London took from you, but could you 
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explain the emotional and sentimental costs that losing your home 
inflicted, a cost that money simply doesn’t compensate for? 

Ms. Kelo. Correctly said. It really didn’t matter what they gave 
us. We did not want to leave our homes, all of us. It was never 
about the money, and we never talked about money. We never en- 
gaged in money conversations until the end, when we were forced 
to do so, after we had no choice and knew that we had to go. 

We had one family that was there since the 1890’s, and what 
they did to us was absolutely horrible. Nobody in this country 
should have to live the way we lived. Nobody in this country should 
have to live the way we lived and lose what we lost. 

Mr. Franks. Yes. Well, thank you. 

Mr. Bullock, let me ask you, this legislation takes Federal eco- 
nomic development funds away from local governments that violate 
private property rights for a period of 2 years. Some have argued 
that the removal of these funds is unnecessary and that the right 
of private action would be sufficient. Could you explain why, from 
an enforcement perspective, that taking away Federal economic de- 
velopment funds is an important component of the legislation? 

Mr. Bullock. Well, it would provide a very strong incentive for 
local communities to not engage in these types of abuses. It should 
be noted that this bill would not override the substantive rights 
that would still be given to private property owners to fight against 
takings of property. So this is not a bill that tries to impose some 
type of Federal standard of substantive rights into the court proce- 
dures that occur. So property owners would still, hopefully, if their 
state has passed good eminent domain legislation, would have the 
ability to fight the taking itself What this bill I think really aims 
at is to try to persuade communities that engage in economic devel- 
opment to not abuse eminent domain in the first instance. If they 
don’t abuse eminent domain and if they are not taking people’s 
property against their will for private development projects, then 
there would be no effect upon those Federal economic development 
funds. 

Mr. Franks. Let me continue with you. It is very unfortunate 
that some of Ms. Crawford’s land is being taken to build the Key- 
stone Pipeline. However, it is my understanding that, unlike the 
economic development taking in Kelo, that using eminent domain 
to take land to build a pipeline has traditionally been accepted to 
be a public use. Is using eminent domain for building a pipeline or 
any other public utility project a traditional, pre-Kefo use of the 
eminent domain power. Can you give us some contrasts? 

Mr. Bullock. Sure. That is something that Justice Thomas in 
his dissent in Kelo went through very carefully in looking at the 
history of eminent domain and in giving examples of how eminent 
domain is being used. Of course, he took the most restrictive defini- 
tion of eminent domain possible. He really dissented alone, and he 
noted that common carriers and utilities have typically been grant- 
ed eminent domain power to carry out those public uses. 

So that is quite different from the government taking land di- 
rectly from one private property owner and handing it over to an- 
other private property owner that is not in any way a common car- 
rier, has a special status under the law, but is just a garden-vari- 
ety developer, whether it is a condominium developer or a big-box 
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retail developer, the creator of a lifestyle center, which if you look 
through my written testimony and most of the examples of eminent 
domain abuse, that is what these cases involve, is just pure private 
development takings. 

Mr. Franks. Thank you, sir. 

Dr. Beito, some of the opponents of this legislation have argued 
that there is no reason for Congress to step in and try to limit eco- 
nomic development takings, that states have already done enough. 
How would you respond to such an argument? 

Mr. Beito. Well, again, the example of Alabama, this bill just 
last month was passed almost unanimously, and it specifically uses 
the term “eminent domain.” It gives an eminent domain protection 
for the automotive industry, I think biotech, several other indus- 
tries. Now, what is interesting about this is that just after it 
passed, people were challenged on it, and some people who voted 
for it said, well, oh, we didn’t mean to undermine eminent domain, 
but maybe our wording was sloppy and maybe we need to do some- 
thing about it. So this kind of thing I think happens a lot in legis- 
lative bodies. Bills sort of are pushed through, nobody is really pay- 
ing attention, and before you know it, it is there, and it stays there 
usually, even though we have some regret being expressed, and I 
suspect this kind of thing happens a lot. 

This doesn’t limit the freedom of states, the ability of states to 
use eminent domain, even for private development. All it is saying 
is that we don’t want our Federal subsidies to go for this, which 
I think is an important distinction to make. 

Mr. Franks. Well, I thank you all. I will now recognize the 
Ranking Member for 5 minutes for his questions. 

Mr. Nadler. Thank you, Mr. Chairman. 

We all have considerable unease about eminent domain. I cer- 
tainly do, too, and it certainly has been abused in the past. I prefer 
to let the states deal with it to a large extent, but my real concern 
with this bill goes beyond generalities. I want to ask Mr. Bullock 
a few questions about it. 

The bill says that a state, a political subdivision, cannot condemn 
by eminent domain a property for purposes of economic develop- 
ment, and if it does, for a period of 7 years thereafter, for a period 
of 7 years from when such a use is consummated, the former prop- 
erty owner may sue. And if he sues, the remedy is cessation of eco- 
nomic aid from the Federal Government. That is the remedy 
scheme. 

Now, what bothers me about this is, aside from the fact that it 
doesn’t help the property owner, all it does is perhaps bankrupt the 
municipality. 

Let’s assume that a municipality condemns a property for a use 
which it thinks proper, let’s say for a school, a public use. Let’s as- 
sume that the funding for the school dries up because Congress en- 
acts a sequestration and there is no more money for schools. That 
has been known to happen. Let’s assume that a few years later, 
after five or 6 years, the municipality realizes it has no money for 
a school, and anyway there aren’t that many school kids anymore 
because everybody has moved away because they closed the defense 
plant, so now it sells the property. 
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The original purpose was a legitimate use, for a school. Now it 
sells the property to a private developer as surplus property. Now 
someone can come in and sue the government and sue the munici- 
pality to eliminate Federal aid for a few years. That is the way this 
bill works. Am I correct in saying that? 

Mr. Bullock. Well, that is not my understanding of how the bill 
would work. 

Mr. Nadler. Well, that is exactly what the bill says. 

Mr. Bullock. And I think if it goes to the private enforcement 
mechanism for it, I think it is important to have that because 

Mr. Nadler. Never mind if it is important to have it. Why 
wouldn’t it operate as I just said? 

Mr. Bullock. I am sorry? 

Mr. Nadler. Why wouldn’t it operate as I just said? I don’t doubt 
that the authors of the bill thought it important to have that clause 
in it for various reasons. I think it is a very misguided clause. I 
think all it will do is enable states to be sued, to lose their eco- 
nomic aid even if they proceed in perfectly good faith and for some 
reason the public purpose fell through and now they sell it as sur- 
plus property. 

Mr. Bullock. The reason why you have the 7-year limit in there 
and why I think it is a central part of the bill is so you do not get 
into a situation 

Mr. Nadler. I understand that, but why wouldn’t it operate the 
way I just said? And if it does operate the way I just said, wouldn’t 
that be a pretty perverse result? 

Mr. Bullock. A pretty perverse result? 

Mr. Nadler. Yes. In other words, a state decides they are going 
to build a school. It condemns the property for the school. For some 
reason, the school doesn’t get built, and then five or 6 years later 
it sells the property as surplus property to some private owner, at 
which point it is subject to lawsuits to stop economic aid. 

Mr. Bullock. Right. I don’t know in those circumstances who 
would actually sue, because 

Mr. Nadler. The former property owner would sue. 

Mr. Bullock. Right, but there could be a solution to this. 

Mr. Nadler. Well, I would like to see it. I have been asking this 
question for 4 years now. 

Mr. Bullock. Sure. But, I mean, you can always come up with 
certain types of hypotheticals that might 

Mr. Nadler. But this is very important. This is how it would 
normally operate. 

Mr. Bullock. I have never heard of this situation. 

Mr. Nadler. You haven’t gone to the — well, here is the bill, page 
2. The bill is very clear in what it says, and it would operate the 
way I just said, unless you can tell me why it wouldn’t. 

Mr. Bullock. You are asking the question as a hypothetical, and 
I am saying could this possibly happen? Maybe. I don’t know of any 
other instances where it has happened. 

Mr. Nadler. Well, we haven’t had this bill. 

Mr. Bullock. Right, but I am talking about 

Mr. Nadler. But that scenario happens all the time. 

Mr. Bullock. No, it does not happen all the time. 
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Mr. Nadler. It does not happen all the time that a government 
entity condemns the property from eminent domain for a project 
that ultimately falls through and then sells the property? 

Mr. Bullock. The key to this and why this provision is in there 
and why it is important to have it in there, leaving aside whatever 
hypothetical that might come up, that you might come up with, is 
to prevent a situation, the government from engaging in 

Mr. Nadler. I understand that. That is the purpose. The effect 
is quite different. The purpose may be laudable. The effect is what 
I just said, and you haven’t told me why the effect isn’t as I just 
said. 

Mr. Bullock. Well, I don’t know how you remedy a situation 
that is both hypothetical 

Mr. Nadler. Well, let me ask you a different question, then. 
Let’s assume that the government does nothing wrong. It doesn’t 
even, in fact, condemn anything by eminent domain, b^ut it wants 
to float a bond for economic development, and part of the revenue 
stream against which it is going to float the bond is anticipated 
Federal aid, which is what governments do. We are anticipating X 
dollars in Federal aid per year. We are going to float a bond for 
economic development, and this is part of our backing for the bond. 

Along comes bond counsel and says you can’t do that because 
maybe the mayor who hasn’t been elected yet — the mayor is going 
to be elected 4 years from now — maybe he will misuse the power 
of eminent domain and subject the county to this penalty, in which 
case there will be no Federal economic aid, and therefore we can’t 
okay this bond. So you are destroying the bonding capacity of local 
governments without the government ever even doing anything. 

Mr. Franks. The gentleman’s time has expired, but the witness 
may answer the question. 

Mr. Bullock. If I could just respond directly. There is one sim- 
ple solution to this, and it is a solution to even your original hypo- 
thetical. Don’t use eminent domain, don’t use the property 

Mr. Nadler. What I just said would happen if they didn’t use 
eminent domain. Just the existence of the statute would present 
that possibility. 

Mr. Bullock. If a future mayor did not use eminent domain for 
private development, there would not be an issue with it. That is 
what this does. 

Mr. Nadler. No, no. You are missing the point. 

Mr. Franks. The gentleman’s time has expired. 

Mr. Nadler. Can I ask for one additional minute? 

Mr. Franks. Without objection. 

Mr. Nadler. Thank you. 

The point is, the existence of this statute on the books would put 
a cloud, like a cloud of title, like a cloud on title, here being a cloud 
on future revenue. In case the city in the future screwed up and 
improperly used eminent domain, that would eliminate Federal aid 
in the future. Therefore, you cannot depend on the Federal aid 
now. Therefore, you can’t float the bond. Any bond counsel would 
rule that way. 

Mr. Bullock. Right. And if a future counsel or a future mayor 
does not abuse eminent domain, which is the whole point of this, 
is to provide a strong disincentive 
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Mr. Nadler. Underwriting the bond, you have to assume that 
that might happen. The point is that now, that bonds could not be 
underwritten now because maybe that improper use would happen 
in the future, and the bill would then eliminate the ability to pay 
back the bond. So you couldn’t underwrite the bond now even if no 
one ever misbehaves in any way. 

It puts a cloud on — not a cloud on title but a cloud on revenue, 
even if nobody ever does anything, and that is the basic flaw in 
this bill. It would eliminate the possibility, to a very large extent, 
of use of Federal financing as a basis for bonding for future eco- 
nomic development in states. 

I thank the Chairman for yielding me the extra time. 

Mr. Franks. The Chairman now recognizes Mr. DeSantis, the 
gentleman from Florida, for 5 minutes. 

Mr. DeSantis. Thank you, Mr. Chairman, and thank you for 
holding this very important hearing. 

Kelo V. City of New London to me was wrongly decided. I think 
it is actually an example of judicial activism. Now, the Court didn’t 
actually strike anything down. It allowed this to go, but I think 
when courts twist texts to fit their desired outcome, when they ma- 
nipulate or abuse precedent, that is a form of judicial activism in 
that you are abandoning, I think, the traditional judicial role, and 
that is really the key takeaway from Kelo, is that you had five jus- 
tices empower the government at all levels at the expense of pri- 
vate property owners. 

I thought Sandra Day O’Connor hit it on the head in her dissent 
when she said, “Under the banner of economic development, all pri- 
vate property is now vulnerable to be taken and transferred to an- 
other private owner so long as it might be upgraded — i.e., given to 
an owner who will use it in a way that the legislature deems more 
beneficial to the public — in the process.” And so under Kelo, private 
property is essentially at the mercy of central planners who may 
very well deem an individual’s property too blighted and not opti- 
mal for commandeering the amount of tax revenues required to 
fund the ambitions of the central planners. So I just think it was 
a wrong turn. 

Mrs. Kelo, I want to thank you for what you did to fight this and 
for coming and appearing today. In terms of fighting this, I mean, 
how many different cases — because it went all the way up to the 
Supreme Court. Can you just briefly explain the process that you 
had to go through to try to vindicate your rights? 

Ms. Kelo. Well, Scott took the case. We started really just as 
grassroots and trying to fight it just with the neighborhood, and 
then the Institute for Justice got involved, and then we had to go 
to the Connecticut court, the New London Superior Court, and then 
to the state Supreme Court, and then to the United States Su- 
preme Court. 

Mr. DeSantis. And you had mentioned that the Institute for Jus- 
tice took your case. Had they not been willing to do that, would you 
have had the resources or the time 

Ms. Kelo. Oh, absolutely not. 

Mr. DeSantis [continuing]. To take it all the way up there? 

Ms. Kelo. Absolutely not. Absolutely not. Absolutely not. No, no. 
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Mr. DeSantis. Now, I guess you mentioned it in your opening 
statement, but you had your house taken. It was taken not for a 
traditional public use, like a road or a bridge, but to transfer to a 
private company who they thought would generate more tax rev- 
enue, essentially, and you mentioned that it has all kind of gone 
kaput. Can you just elaborate on that a little bit? Because I just 
find that amazing that you had gone through all of this, and now 
what they were promising didn’t even happen. 

Ms. Kelo. That is correct. Nothing has been built or even devel- 
oped there. As a matter of fact, as they took the properties by emi- 
nent domain, or as people, the elderly gave in and moved, they de- 
stroyed the houses one by one. So there was actually nothing even 
left in the neighborhood to save because they had tore down the 
houses. 

They tore down the house right next to me, and the houses were 
very close to each other, maybe only 15 or 20 feet apart, and with 
the threat of the neighbor’s house being collapsed on my house that 
I was living in. So they systematically destroyed the neighborhood 
to make it so we were fighting for — there was nothing left to fight 
for. 

Mr. DeSantis. And you support this particular piece of legisla- 
tion, and have you been involved in some of the efforts in some of 
the states to curb eminent domain abuse that has occurred since 
your case was decided at the Supreme Court? 

Ms. Kelo. Yes, I have. Yes. 

Mr. DeSantis. Okay. And I would just say, again, thank you for 
what you have done. I think that your case has brought this issue 
to the forefront, and a lot of folks, their rights are at stake too. So 
you have done a great bit of good. 

And I would also say, even though I disagreed with the decision, 
at least if a court fails to enforce a limitation on government, or 
fails to enforce a right, at least it allows states and Members of 
Congress to legislate protections for people. When the Court strikes 
down things and they are activists in that direction, that kind of 
freezes that and you need a constitutional amendment. So even 
though I thought it was a bad decision, I am happy that states 
have taken the lead in reforming this, and I think that I am cer- 
tainly very favorably disposed to this piece of legislation, and I 
think it is common sense. I think it is consistent with the freedoms 
that the Founding Fathers intended, and I yield back, Mr. Chair- 
man. 

Ms. Kelo. Thank you. 

Mr. Franks. And I thank the gentleman. 

Now I recognize the gentleman from Michigan, Mr. Conyers, for 
5 minutes. 

Mr. Conyers. Thank you, Mr. Chairman. 

Dr. Beito, isn’t it correct that there was objection to the Supreme 
Court decision in this matter because they added this new concept 
of economic development to expand the tax base was now a new 
reason to use eminent domain? 

Mr. Beito. Yes. I am not an expert in the legal history, but that 
was certainly one of the justifications. You could say that the door 
had really been opened in 1954 by Berman v. Parker, which used 
this doctrine of public purpose to say, well, you can — loosely inter- 
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preted the doctrine of public use. But I think that Kelo was sort 
of more notorious for focusing on that aspect of it. 

Mr. Conyers. And coming to you, Attorney Bullock, do you think 
that they also expanded the public purpose concept as an addi- 
tional reason for eminent domain, which hadn’t existed as clearly 
before? 

Mr. Bullock. That is correct. Representative Conyers. For the 
past 50 years, as Professor Beito pointed out, the Supreme Court 
had given a broad interpretation to the public use clause. I think 
wrongly, they have really turned it into a public purpose clause or 
a public benefit clause. 

But despite this broad language in previous decisions, the Su- 
preme Court had never signed off on saying that merely using emi- 
nent domain simply to raise more tax revenue or to create more 
jobs to further economic development was a public use. That is 
what the majority opinion did in Kelo, and that is one of the real 
dangers of it, is because it is really a vision of eminent domain 
without any sort of limitation. Every home would produce more tax 
revenues and jobs if it were a business. Every small business, at 
least theoretically, would produce more jobs and tax revenue if it 
were a larger business. So that is the real danger of the Kelo deci- 
sion. That is why there is the need for the reform at both the state 
level and then hopefully at the Federal level as well. 

Mr. Conyers. Thank you. 

Mrs. Crawford, the irony of your situation that brings you here 
today is that, of all things, it was the Keystone Pipeline, of all the 
businesses that could ever be imagined. Here is an issue so con- 
troversial that the President still hasn’t announced what he is 
going to do, and these are the same people that visited you. I think 
you said, in effect, they told you that you couldn’t win anyway, that 
you ought to cooperate a little bit more. Isn’t that the gist of your 
testimony? 

Ms. Crawford. Yes, sir. And in court transcripts, there were 
comments made by their attorneys that said she will have her day 
in court, but they are not going to win under this statute, or we 
are not going to let one landowner stand in the way of a multi-bil- 
lion-dollar pipeline that is for the public good. 

Our position is that until you prove it is for the public good, and 
if you are unwilling to provide any documents, then the only as- 
sumption I can make is that it is for private gain. So it is a foreign 
corporation using Texas to push a product through to export it for 
someone else, and that, sir, is not for the public good. 

I am not against eminent domain if someone is bringing water 
to a community or building a road or building a hospital. But they 
are taking my land because they need a way to get product from 
Canada to probably foreign markets. That is not benefitting me. 

Mr. Conyers. Well, I am glad to hear you say that, because this 
is a question of how far should eminent domain be allowed to go. 
And here, we are not talking about a clean American product. Here 
we are talking about a product that is so controversial, with sands 
and detriment and debris — I can’t adequately describe what the sci- 
entific issue is with the XL Pipeline, but for them of all companies 
in this country to tell you that we can take it anyway because we 
are going to extend economic development and we are going to 
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claim it is for a public purpose, I just think you are to be com- 
mended for continuing this battle, and I am glad that the Chair- 
man has had another hearing on this. Would you make your final 
comment? 

Ms. Crawford. Well, I am just a farmer, so all this legalese is 
very difficult for me. But from my perspective, it seems a bit — it 
is hypocrisy to have a bill that claims to be so concerned about the 
property rights of individuals but then provides an exclusion for 
the guy with the biggest hammer, and he is beating us over the 
head with it. That seems to be a little one-sided. 

Mr. Conyers. Thank you very much. 

Mr. Franks. And I thank the gentleman, and I now recognize the 
gentleman from Virginia, Mr. Scott, for 5 minutes. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Bullock, just a couple of questions on the technical aspects 
of the bill. If you are in violation, what are the sanctions to be ap- 
plied? Is it just loss of economic development funds? Is there any 
cloud over the title of the land? 

Mr. Bullock. Not from my understanding of the bill, my reading 
of it. 

Mr. Franks. Sir, can you pull your microphone? 

Mr. Bullock. Sorry. I am a litigator, so I have not litigated that. 
But from my understanding, it would be simply a loss of Federal 
economic development funds. 

Mr. Scott. There is no cloud over the title of the land? 

Mr. Bullock. I don’t see how that could be. As I mentioned be- 
fore, the property owners that are fighting this or are in dispute 
with local governments and so forth would still have the ability to 
raise whatever the claims they might within the state court litiga- 
tion in which this has been taking place. 

Mr. Scott. Well, if it is public good but for economic develop- 
ment, if you can take it, this bill would just say if it is for economic 
development, you have to give up some Federal funds. It doesn’t 
stop the proceedings from going forward. 

Mr. Bullock. Correct, and that is why I think it is a balanced 
approach. It is not the Federal Government coming in and over- 
riding decisions made in the state courts or providing some type of 
substantive rights to it. It is simply saying these are scarce Federal 
economic development funds; we don’t want these funds to be used 
to facilitate economic 

Mr. Scott. Okay. And if you are in violation but don’t do any- 
thing for 7 years, you just let it stay there before you develop it, 
are there any sanctions? 

Mr. Bullock. No, I think it is a 7-year limit. So I think that that 
is something that is 

Mr. Scott. So if you haven’t done anything for 7 years, you are 
home free? 

Mr. Bullock. Well, I think, from my reading of it, that is a way 
to balance it so you do not have a situation where property is taken 
for a supposed public purpose and then turned around and given 
to private development interests. The 7 years allows, I think, for 
a bit of a compromise, where if you wait for 8 or 9 years, perhaps 
you could do that and sell it for private development purposes; or, 
as I was responding to Representative Nadler before, is that even 
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if it is taken for a school and the government decides that they 
don’t need a school anymore, they can still use it for another public 
project, whether it is a public park or 

Mr. Scott. Or they could wait 7 years and give it to a private 
developer. 

Mr. Bullock. Yes, I think that is right. Again, it is a way to try 
to balance not locking the government in perpetuity to having 
these restrictions on it, but still would prevent a situation where 
the government 

Mr. Scott. Okay. I am not arguing that fact. I am just trying 
to get some facts. If the city were to take the property and, rather 
than give it to a private entity, gave it to a public-owned redevelop- 
ment authority, would that be okay? 

Mr. Bullock. Well, it would depend on what the public redevel- 
opment authority did with it. 

Mr. Scott. Economic development. 

Mr. Bullock. Yes. I think if they transferred it to, then, private 
parties, which is typically what redevelopment agencies do, then 
the restrictions would still kick in. 

Mr. Scott. So if the redevelopment authority didn’t give it to pri- 
vate people for the first 7 years, then they would be home free. 

Mr. Bullock. I think that that is right. 

Mr. Scott. What if they gave it to a non-profit, not a for-profit? 

Mr. Bullock. For a non-profit? 

Mr. Scott. Right. Does the language in the bill say you can’t 
give it to a for-profit private agency, for profit? 

Mr. Bullock. I would have to look at the particular provisions 
of it. I can’t remember exactly what it would be. 

It would be important, though, to prevent a situation like what 
was happening in New London, and I think the bill does do this 
by preventing these leasehold agreements, where I think the bill is 
quite careful to try to prevent the government from doing like what 
happened in New London, where the property was originally given 
to a non-profit development corporation called the New London De- 
velopment Corporation, but then they were going to lease that land 
for $1 a year for the next 99 years to private developers. That bill 
addresses something like that and prevents that situation from oc- 
curring. 

Mr. Scott. Dr. Beito, are you a lawyer? Dr. Beito? 

Mr. Beito. Me? 

Mr. Scott. Yes. 

Mr. Beito. No, no. 

Mr. Scott. Does anybody know what effect this part of the bill 
says that essentially waives the 11th Amendment to the Constitu- 
tion, what effect that would have on the application of the 11th 
Amendment? It seems to me you just can’t say the Constitution 
doesn’t apply to this bill. I don’t think that has much effect at all. 
Does anybody disagree with that? 

Mr. Bullock. I don’t think it would. You know, the one thing it 
would do and that might be in there to allow for a private cause 
of action against folks, which I think is important to do to make 
sure it is enforced. However, it would not be for money damages. 
I mean, the property owner would not have the ability under this 
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bill to enforce the provisions of it to gain any type of monetary 
damages, which would implicate 

Mr. Scott. A statute cannot waive the application of a part of 
the United States Constitution; is that right? 

Mr. Bullock. Absolutely. The Constitution is paramount. That 
is true. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Franks. And thank you, Mr. Scott. 

This concludes today’s hearing. So I want to thank the witnesses 
again for being here, thank the Members for their attendance, and 
those that were in the audience. 

Without objection, all Members will have 5 legislative days to 
submit additional written questions for the witnesses or additional 
materials for the record. 

I do thank the witnesses again, and I thank the Members and 
the audience, and this hearing is adjourned. 

[Whereupon, at 11:25 a.m., the Subcommittee was adjourned.] 
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Testimony of Andrew W. Schwartz Concerning 
The “Private Property Rights Protection Act of 2013” 

Before the House Judiciary Subcommittee on the Constitution 
May 6 , 2013 

Tliaiik you for the opportunity to provide written testimony about legislation tliat would witlihold 
federal funding from local governments that use their constitutional power of eminent domain 
for economic revitalization. My name is Andrew W. Schwartz and I am an attorney practicing 
for more than 30 years in the areas of regulatory takings, eminent domain, real estate 
transactions, and redevelopment. I was the lead attorney in San Remo Hotel v. City and County 
of San Francisco, 545 U.S. 323 (2005), where the United States Supreme Court unanimously 
upheld a local regulation of land use against a regulatory takings challenge, expressly 
recognizing that land use matters are quintessentially local and should be resolved by local, 
rather than federal, courts. In 1998, I co-founded the Community Land Use Project of California 
to assist local government agencies in preserving an appropriate balance between individual 
property rights and community interests. I regularly consult with the California League of Cities 
and California State Association of Counties on amicus participation in regulatory takings and 
eminent domain appellate litigation. I have also written and spoken widely on eminent domain 
and regulatory takings. I have been the lead counsel in more than 100 eminent domain cases. 

If passed, this legislation would have dire consequences for the economic health of communities 
around our country. It would undermine local governments’ ability to use the legal and financial 
tools of economic redevelopment, particularly eminent domain and tax-increment financing, to 
revive local economies and create affordable housing and jobs. It is crucial that the historic role 
of economic redevelopment and tlie potential effect of this legislation be understood. 

Redevelopment Revitalizes Local Economies and Provides Sodal and Environmental 
Benefits 


Redevelopment is a process authorized under state law that enables local government entities to 
revitalize deteriorated and blighted areas in their jurisdictions. Redevelopment agencies develop 
plans and provide the initial funding to launch revitalization of identified areas. In doing so, 
redevelopment encourages and attracts private sector investment that otherwise would not occur. 
(See California Redevelopment Association website, http://www.calredevelop.org.) 

Redevelopment activities, which often rely on the use of eminent domain, generate jobs and 
economic activity that provide tremendous benefits to state and local economies. Before its 
redevelopment agencies were shut down,* California provided a prime example of the power of 
redevelopment to revitalize local economies. Every dollar of redevelopment spending in 
California created nearly $14 in total economic activity. In 2003, redevelopment construction 


' Redevelopment in California has an excellent track record in remediating blight and 
creating jobs and affordable housing. The State eliminated redevelopment not because 
redevelopment had not been successful or due to perceived eminent domain abuse, but rather 
because the state had urgent need of funds historically allocated to redevelopment to address a 
persistent, structural budget deficit. See ABlx 26 (Blumenfield, 2011) (finding tliat state’s 
longstanding recession required reallocation of revenues to other agencies). 


1 



65 


activities helped generate more than $2 biilion in additional state and local revenues. In 2006 and 
2007. redevelopment agencies in California generated $40.8 billion in economic activity. 
Redevelopment supported nearly 304,000 new full-time and part-time jobs in just one year, from 
2006 to 2007. (http://www.calredevelop.org/.) 

Additionally, redevelopment agencies have been a leading funder of affordable housing in 
California, second only to the federal government. “Redevelopment is now a primary device for 
the economic redevelopment of our center cities and produces much of the new housing in center 
cities, especially low-income housing.” (Mark Mihaly, “Living in the Past: The Kelo court and 
Public-Private Economic Redevelopment,” Ecology Law Quarterly Vol, 34, No. 1, p. 7 (2007).) 
Beginning in 1976, 20 percent of tax increments generated from redevelopment project areas 
were required to be set aside to fund affordable housing. (Steven R. Meyers et ah, “Will Eminent 
Domain for Redevelopment Purposes Survive Legislative Challenges After Keiol,” California 
Real Property Journal Vol. 24, No. 2, p. 4 (2006).) Since 199,3, California redevelopment 
agencies helped build or rehabilitate 78,750 affordable housing units, according to the California 
Department of Housing and Community Development. 

Eminent domain is essential to economic redevelopment. If eminent domain cannot function, 
much of the economic redevelopment in the country, with its benefits to center cities and the 
poor, would cease, (Mihaly, 26.) 

Contrary to tire belief of some tliat redevelopment agencies "take” rural land from private 
landowners, redevelopment agencies in fact focus the vast majority of their efforts in already- 
developed areas, thus aiding states’ and cities’ efforts to combat climate change, suburban 
sprawl, and other environmental threats. “By promoting urban-centered growth, redevelopment 
activities help preserve the environment and open space, reduce sprawl and commute times and 
improve the quality of life.” (http://wvvw.calreileveiop.or g/.) By concentrating development 
within existing city boundaries, redevelopment actually preserves and sometimes increases the 
rural land available for farming. 

Transit-oriented development (“TOD”), which focuses new, often affordable housing 
development alongside public transit corridors, is frequently the product of redevelopment. TOD 
has a proven record of increasing transit use and reducing vehicle miles traveled. Local 
governments also frequently rely on their eminent domain power to remediate brownfields, as 
Emeryville, California did in the 1990s (see case study, below). 

Redevelopment Fills a Need Where Tax Revenues Have Failed to Pay for Infrastructure 

Many states’ and local governments’ inability to raise sufficient taxes to pay for infrastructure 
and economic revitalization makes redevelopment even more important for state and local 
economies. Public agencies in California, for instance, have confronted the challenge of building 
and maintaining infrastrticture and providing public seivices. By 199,5, California’s Proposition 
13, combined with the loss of federal transfer payments and a sluggish economy, had caused 
total public revenue in California to decrease to 85 percent of pre-Proposition 13 levels after 
adjustment for inflation. (Shires, Ellwood & Sprague, Has Proposition 13 Delivered? The 
Changing Tax Burden in California, Public Policy histitute of California 57 (1998).) During the 
1960s and early 1970s, California spent 1,5 percent of its general revenues on infrastarcture; by 
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2003, that figure had dropped to 1 percent. (Richman & Canciamilla, Legislalure 's Neglect 
Requires "Yes” on Proposition 53, San Francisco Chronicie, Oct. 6, 2003, p A-21, coi 1.) 

Proposition 1 3 and subsequent propositions to further restrict taxation have forced California to look 
eisewhere, including to redevelopment, for ways to build new infrastructure, preserve aging 
infrastructure, and revive local economies. We no ionger live in a world where public and private 
roles are “crisply separate,” where government “built roads and parks with general-fund money 
derived from property taxes, and the private market built the houses, factories and shops.” (Mihaly, 
60.) Instead, California and other states must keep pace with past infrastructure spending levels by 
methods such as exactions and development fees, bonds, and tax increment — the financing tools of 
redevelopment. 

Redevelopment Brings Together Public and Private Investors to Reverse Market Failures 

By bringing together the unique strengths of the public and private sectors, redevelopment aims 
to “correct the failure of tlie market alone” to bring an area back to life after a substantial period 
of economic decline or inactivitjc (Mihaly, 8.) While there is no longer a clear line between the 
roles of cities and the private sector in economic development, each entity has different and 
specific abilities to contribute to this partnership. 

Cities, for instance, can provide a “conduit” for grants, issue public debt, and hold land for long 
periods without actual cash outlays for tire debt service that developers would incur. (Mihaly. 

54.) Cities can also exercise their power of eminent domain to maximize the benefits of public 
and private investment. Economic decline and social impoverishment in large areas in central 
cities, for instance, are often accompanied by “over-subdivision,” where multiple small lots have 
remained for decades under different ownerships. Over-subdivision, a form of market failure, 
creates a major obstacle to economic revitalization of urban cores, since the unassisted market 
cannot assemble these lots into shapes and sizes that would accommodate contemporary land 
uses. (Mihaly, 26.) The power of eminent domain helps cities acquire these lots from owners 
who would othemise prevent their use for the greater public good. 

Unlike private developers, however, cities are less adept at taking on development and market 
risk, and are ill-suited to peifoim the vertical development of uses on the site. To attract private 
investment, cities must locate developers sufficiently motivated to risk funds in areas that have 
not previously supported successful enterprise. (Mihaly, 48.) Private developers are “primary 
risk bearers” because they put up their own equity and sometimes also guarantee investors or 
lenders. (Mihaly, 40 fn. 187.) Developers also have certain project or building-specific planning 
expertise, development, construction, leasing and sometimes maintenance expertise; relatively 
high tolerance for and understanding of market risk and interest rate risk; access to private equity 
markets and lines of credit; institutional flexibility and responsiveness with respect to contractual 
relationships with other private entities; and the ability to segregate project funds free from the 
claim of other public needs. (Mihaly, 40.) 

The proposed legislation implicitly acknowledges the private sector’s important role in 
infrastructure development by excepting the use of eminent domain for utilities and pipeline 
development from the hill’s sweeping prohihition. Clearly the drafters recognized that the private 
sector is better than the public sector at providing certain goods and services — among them, the 
construction of public utilities that provide energy and water to the public. The drafters 
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recognized that the construction and provision of affordabie utility services is a "pubiic purpose” 
that justifies the use of eminent domain, and which should not be stymied by iandowner 
holdouts. It is iilogical, then, that the proposed iegislation appears to deem economic 
redevelopment not a public purpose deserving of the same powers of eminent domain. Surely, 
the proponents of tliis legislation would find it abhorrent for the government to assume tire role 
typically filled by developers of building and operating commercial, retail, and residential 
development tliat is at the core of any successful urban economic revitalization. Accordingly, 
without the formation of a public private partnership — which could require eminent domain and 
the transfer of private property to private developers — economic revitalization in areas where tire 
market has already failed to generate growth would be out of the question. 

A Clear Case of Market Failure: New London. Connecticut 

Despite widespread, popular opposition to the Supreme Court’s decision in Kelo v. City of New 
[.ortclon. the facts of the case remain largely misunderstood. The opinion itself reveals little about 
the degree of economic depression in New London and the intended purpose of the 
redevelopment project that was challenged. In 1998, New London’s unemployment rate was 
nearly double tliat of tire state, and its population of just under 24,000 residents was at its lowest 
since 1920. (Kelo r. City of New London, 545 U.S. 469. 473 (2005).) The federal government 
closed tire Naval Undersea Warfare Center in Fort Trumbull in 1996. which had employed over 
1,500 people. (Id.) Despite the area’s “attractive waterfront location,” no market existed for uses 
in the area, banks would not lend, and developers would not develop. The human cost of this 
stagnation was high: “existing businesses ha[d] fallen into patterns of substandard performance 
due to lack of customers and inability to finance the purchase of machinery, make building 
repairs, or undergo improvements.” Houses were abandoned and apartment buildings stood half 
empty. The redevelopment area suffered from an astonishing 82 percent vacancy rate for 
nonresidential structures, sixty-six percent of which were in fair or poor condition. Residents 
were either unemployed or had to travel long distances outside the area to find work. “In sum, 
the unassisted market failed to function in New London.” (Mihaly, 47-48.) 

The redevelopment plan, of which the Pfizer campus was merely one component, was a "well- 
developed approach to economic revival in the face of decades of decline.” (Mihaly, 7.) The use 
of a "corporate pioneer” was an essential and typical element of the strategy to bring a moribund 
area back to life. The new project would actually have added more housing than it condemned. 
Without the exercise of eminent domain, tire plaintiffs would have frustrated a program of 
economic revitalization that promised to benefit the entire New London community. (Id.) 

The fact that the redevelopment plan was never realized and Pfizer withdrew from the city is not, 
as the plan’s opponents seize upon, proof tliat "redevelopment failed” in New London. Rather, it 
shows how entrenched economic stagnation had become, and how much more investment — both 
public and private — was necessary to revitalize tire area. Kelo is thus not a case study in 
redevelopment’s failure, but evidence that greater investment through public-private partnership, 
the modus operandi of redevelopment agencies, is exactly what New London and our other 
communities in decline need. 


Kelo is also misunderstood as authorizing the replacement of "any Motel 6 with a Ritz-Carlton, 
any home with a shopping mall, or any fann with a factory.” 545 U.S. at 503. To the contrary. 
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eminent domain has a pubiic puipose for redeveiopment only where the market has failed and 
will continue to fail to stimulate investment in a blighted and/or economically depressed 
community, such as in localities like New London. There is no question that the "public use” 
clauses of the U.S. Constitution and the state constitutions do not encompass the use of eminent 
domain merely to increase tax revenue or to gain an advantage for one private market competitor 
over another where blight or economic distress does not exist. 

Examples of Successful Redevelopment 

Examples abound of neighborhoods and cities whose declines have been arrested and fortunes 
reversed by redevelopment and the power of eminent domain. Here are just a representative few 
of the successful uses of eminent domain where the market had failed, sometimes for decades, to 
produce investment left to its own devices: 

Bay Street, Emeryville (CA) 

Emeryville suffered from industrial decline through the 1980s, leaving the Bay Street area 
plagued by physical and economic blight and contaminated land. Tlie prior industrial users were 
unwilling to proceed with redevelopment due to the costs of cleanup, so the redevelopment 
agency was forced to use its power of eminent domain to acquire the properties. Now Bay Street 
is an urban, interactive village tliat provides hve. work, and entertainment space. The project 
created 940 new jobs, provided 375 mixed-use new residential units above retail — 20 percent of 
which are affordable to very low-income residents — and provided 400.000 square feet of new 
retail and entertainment, (http://www.calredevelop.org.) 

Downtown Arlington Heights (IE) 

About 24 miles northwest of central Chicago, Arlington Heights’ downtown was plagued in the 
1 980s with vacant storefronts, rundown buildings, and parking lots. To revitalize the 
neighborhood, public and private organizations relied on eminent domain to assemble 
developable sites. In addition to property acquisition, the city used tools such as financing 
districts, grants and loans, and business relocation assistance to encourage mixed-use, high- 
density development. Private developers were selected to build a variety of public-private 
projects, including a major in-town, neotraditional shopping center, three condominium 
buildings, and a performing arts center. Today, downtown Arlington Heights has a walkable, 
attractive, busy town center. (Urban Land Institute. “Eminent Domain: An Important Tool for 
Community Revitalization,” 2007.) 

Dudley Street, Boston 

The Neighborhood Initiative, a coalition of residents of the Dudley Street neighborhood, opposed 
the city’s plan for large-scale redevelopment of the I .b-square-mile area. Instead, the coalition 
requested authorization from the city to use eminent domain to consolidate vacant, intermingled 
public and private properties to provide a foundation for development sufficient to change the 
neighborhood’s economic development. The coalition created a community land taist and, using 
eminent domain, assembled 132 parcels with enough land to allow construction of more than 400 
homes. The organization also refurbished 740 houses and constracted several different 
community centers. (Urban Land Institute.) 
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Ferry Building, San Francisco 

Before redevelopment, the Ferry Building and most of the San Francisco Bay waterfront (the 
“Embarcadero”) was in disrepair, the resuit of changing transportation and shipping needs over 
the preceding decades. Divided from the immediately adjacent downtown office core by an 
elevated freeway, the Embarcadero and Ferry Building languished for more than two decades, 
presenting a classic case of real estate free market failure. Despite its ideal waterfront views and 
transportation facilities, the piers lay vacant or underused, offered for lease at lower and lower 
prices. In the 1990s, the city’s Port Authority and Redevelopment Agency, leveraging its power 
of eminent domain and substantial private, state, and federal funding, acquired necessary 
properties and rebuilt the dilapidated waterfront. Now the Feny' Building houses ferny passenger 
facilities and an urban marketplace and restaurants, and the waterfront is one of the most heavily 
used public spaces in the Bay Area, with on-site market-rate and low-income housing. (Mihaly, 
28-30.) 

Freetown, Greenville (SC) 

Originally developed as a haven for freed slaves, Greenville’s Freetown neighborhood declined 
over the decades. In tire late 1990s, the redevelopment authority — at tire request of area 
residents — acquired blighted properties to assemble buildable sites for new, affordable homes. 
Today the neighborhood has 80 new, affordable homes and 10 rehabilitated residences, and 
utilities infrastructure was also renovated. Tlie authority also constructed a $600,000 community 
center with a gymnasium. Only two holdout properties required acquisition by eminent domain, 
and residents of both were provided with relocation grants between $10,000 and $20,000. (Urban 
Land Institute.) 

The Cap Headquarters, San Francisco 

Wishing to attract a new corporate headquarters to an economically depressed area — the San 
Francisco waterfront neighborhood described above — the Redevelopment Agency used its power 
of eminent domain to acquire a parking lot from a "holdouf ’ landowner who would otherwise 
have prevented the accrual of economic benefits to the neighborhood, in the fonn of new jobs 
and greater patronage of neighborhood businesses by employees. “The Gap workers would also 
join the area residents in contributing the critical market mass necessary to the success of 
restaurants and otlier small retail shops along the waterfront. Tliese retail facilities, rendered 
economically viable by local clientele, would in turn make the area more attractive to visitors, 
including tourists arriving on the planned downtown cruise terminal.” (Mihaly, 31-32.) 

Skyland Shopping Center, Washington, DC 

Originally developed in the 1 940s, the Skyland Shopping Center had by the end of the century 
deteriorated into a hodgepodge of disconnected, rundown storefronts and parking lots. 
Responding to the frustration of residents, the city proposed a major $125 million redevelopment 
of the center that would replace the existing stores with a contiguous street-front mall featuring 
restaurants and shops. The project, which is still in development, received immediate and strong 
community support, winning endorsements from local neighborhood advisory commissions and 
residents alike. Six of the more than 40 existing properties required the use of eminent domain, 
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without which the modem, urban retail center would be impossible. (Robert G. Dreher & John 
D. Echeverria. “Kelo’i Unanswered Questions: The Policy Debate Over tire Use of Eminent 
Domain for Economic Development,” Georgetown University Law Center, 2006) 

University Village, Riverside (CA) 

Situated on a 16-acre site at tire entryway to the University of California. Riverside, the area was 
dominated by a standalone auto dealership and an abandoned gas station, both magnets for 
criminal activity. The University Village Redevelopment Project acquired the sites and 
constructed a mixed-use development that catalyzed the rebirth of University Avenue, attracting 
UCR students and community residents. The project created 600 jobs, generated more than $75 
million in private investment, and attracted more than $100 million in neighboring private 
investment, (http://www.calredevelop.org/.) 

Village West, Kansas City 

The city and county jointly initiated creation of this successful entertainment, shopping, and 
tourism district. Only two of the 146 properties on the site required the use of eminent domain; 
the rest were acquired through negotiated price agreements. Once assembled and made available 
for development in 2001, the properties quickly attracted retail and entertainment businesses. In 
2006. Village West had 38 businesses employing nearly 3,500 people and drawing nearly 9 
million visitors a year. (Urban Land Institute.) 

Claims of Eminent Domain “Abuse” Rest on Outdated Perceptions. Misunderstanding of 
the Facts and the Law, and Anecdotal Information 

Claims of eminent domain “abuse” by the Institute for Justice, its subsidiary the Castle Coalition, 
and other anti-eminent domain groups are largely spurious. They mischaracterize eminent 
domain’s use in general, and highlight specific instances where it has underperformed as the 
norm, rather than the exception, to an otherwise economically beneficial and necessary public 
function. For example, testimony before this Subcommittee in 20 1 1 from the MTOTSA resident 
supporting HR 1433 failed to mention that Long Branch. New Jersey’s downtown and waterfront 
had been economically depressed for decades and that the proposed redevelopment would create 
far more housing of the same tenure and type than tliat destroyed. (Mihaly, 12.) 

Opponents exaggerate the taking of private homes by eminent domain, thereby "conveyfing] an 
unrepresentative picture of modern American public-private economic redevelopment. 
Condemnation, infrequent in the modem context, is rarely directed against residential uses and is 
even more rarely used against functional single-family homes.” (Mihaly, 7; see also N.S. 

Garnett, “The Neglected Political Economy of Eminent Domain,” 105 Mich. L. Rev. 101. 142- 
43.) Indeed, a 2005 survey by the California Redevelopment Association indicated that 
statewide, only 3 owner-occupied homes were acquired via formal eminent domain proceedings 
over the preceding five years. In 2006, 30 percent of the 771 project areas in California had 
limited authority to acquire owner-occupied houses by eminent domain. (Meyers, 4.) 

Moreover, redevelopment agencies wish to avoid the public opprobrium that would follow the 
acquisition of private residences, as well as the high cost of acquisition, including legal fees and 
relocation costs, that usually exceeds a property’s fair market value by roughly a third. Thus, 
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local governments frequently opt to settle with homeowners for above-market prices rather than 
engage in litigation. “Recent scholarship shows tliat condemnees receive payment in excess of 
market value in large part because of relocation payments made to ensure they acquire 
subsequent housing of comparable size, value and location.” (Mihaly, 7; see also 105 Mich. L. 
Rev. at 142-43.) 

For more than 30 years. T have represented public agencies in more than a hundred eminent 
domain actions. I settled tire vast majority of tliose cases for a premium over tire fair market 
value of the property to avoid the cost of litigation and the risk that a jury, out of a natural 
sympathy for the property owner and/or hostility to eminent domain, would award a windfall to 
the property owner. Of those eminent domain actions that have gone to trial, it is only the rare 
case where the jury limits the award of just compensation to the public agency’s value. 

Eminent domain opponents also misleadingly label eminent domain as a means of “slum 
clearance,” failing to acknowledge that this aspect of eminent domain has disappeared over the 
past several decades. Indeed, "complex political and social forces, some created by tire reaction 
to past abuses of the power of eminent domain, have successfully altered the face of 
redevelopment tlirough changes in federal and state redevelopment laws.” (Mihaly, 7.) Due in 
part to reductions in federal funding for redevelopment and eminent domain since the 1980s, 
today it is far more common for local governments to use eminent domain to acquire 
undeveloped land, land in "holding uses,” such as underutilized parking lots and dilapidated, 
often-empty warehouses, or land held for industrial use that no longer conforms to the current 
zoning. (Mihaly, 11.) 

The Keto case itself reveals that the dissenting justices — whose opinions were long on rhetoric 
but short on facts or law — share in the outdated views of eminent domain. They failed to 
recognize that redevelopment in America has evolved since the 1960s (Mihaly, 20-21), and 
mischaracterized the majority as allowing redevelopment even where markets have not failed. In 
reality, the majority deferred to the city’s well-founded determination that the area was 
“sufficiently distressed to justify a program of economic rejuvenation.” (545 U.S. at 483.) The 
majority noted that the city “carefully formulated an economic development plan that it believes 
will provide appreciable benefits to tbe community, including — but by no means limited to — 
new jobs and increased tax revenue.” (Id.) Far from allowing rampant use of eminent domain 
where the conditions on the ground do not justify its use, Kelo instead recognizes that local 
governments — not the Supreme Court or Congress — are in the best position to determine when 
their economies are in crisis and in need of revitalization. 
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The Proposed Legislation’s “One Size Fits All” Approach Is Contrary to Basic Principles 
of Federalism 


It is well established in our system of laws that land use issues are quintessentially local and best 
addressed by local government, including local courts. See, e.g., Dodd v. Hood River County, 

136 F.3d 1219, 1230 (9th Cir. 1998) (“The Courts of Appeals were not created to be ‘the Grand 
Mufti of local zoning boards.’”)! Sylvia Dev. Corp. v. Calvert County, 48 F.3d 8 1 0, 828 (4th Cir. 
1995) (“Resolving tire routine land-use disputes that inevitably and constantly arise among 
developers, local residents, and municipal officials is simply not the business of the federal 
courts.”); Raskiewicz v. Town of New Boston, 754 F.2d 38, 44 (F’ Cir, 1985) ("[F]ederal courts 
do not sit as a super zoning board or a zoning board of appeals.''). In San Remo Hotel r. City and 
County of San Francisco, 545 U.S. 323 (2005), the Supreme Court reaffirmed the primacy of 
local courts in adjudicating local land use disputes: “State courts . . . undoubtedly have more 
experience than federal courts do in resolving the complex factual, technical, and legal questions 
related to zoning and land-use regulations.” 545 U.S. at 347. See also. Corn v. City of 
Lauderdale Lakes, 997 F.2d 1369, 1389 (1 Ith Cir. 1993) (quoting Greenbriar, Ltd, v. City of 
Alabaster, 881 F.2d 1570, 1579 (lltli Cir. 1989) (quoting Coniston Coip. v. Vill of Hoffman 
Estates, 844 F.2d 461, 467 (7th Cir. 1988) (quoting Creative Env’ls, Inc. r. Estahrook. 680 F.2d 
822, 832 (1st Cir. 1982)))) (“The fact ‘that town officials are motivated by parochial views of 
local interests which work against [a developer’ s] plan and which may contravene state 
subdivision laws’ . . . does not state a claim of denial of [federal] substantive due process.” ). 

Professor John Echeverria of Vermont Law School, who testified before this Subcommittee in 
opposition to HR 1433, demonstrated that national legislation limiting eminent domain is 
unnecessary and would In fact undermine states’ efforts to address distinct local conditions. 
Moreover, because all real estate is unique (see Milens of Cal. v. Richmond Rede velopment 
Agency, 665 F.2d 906, 908 (9th Cir. 1982) (“It Is a safe generalization that each parcel of real 
estate in a city is unique.”)), land-use planning is a quintessentially local function. Local 
governments are in the best position to determine the path for their communities’ economic and 
social vitality. 

State legislation passed in the wake of the Keto decision amply illustrates that the proposed 
legislation would be contrary to principles of federalism and that states have the ability to 
address perceived problems with redevelopment, independent of federal action. Alabama 
provides one such example. 

Uie Republican Majority of this Subcommittee scheduled Dr. David Beito of the University of 
Alabama to testify at a hearing on April 18. 2013 in support of this legislation. Dr. Beito testified 
that tire legislation is necessary to prevent the “abuse” of eminent domain by the taking of homes 
solely for purposes of economic development. He invoked examples of government use of 
eminent domain to acquire the houses of poor minorities in Alabama for tire benefit of private 
real estate developers. Not only did Dr. Beito’s testimony ignore the fact that Alabama has been 
recognized as a leader among states that have “reformed” their eminent domain codes, but it also 
ignored that any additional reform needed to prevent so-called “abuse” is best addressed by the 
states themselves, not the federal government. 
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Before Kelo, Alabama’s Housing Code authorized cities to use eminent domain for 
redevelopment. See Ala. Code secs. 24-2-1 et seq. Alabama law defined blight to include 
conditions such as dilapidation, deterioration, overcrowding, fire hazards, disconnected utilities, 
excessive vacant land, overgrowth, vectors, public or attractive nuisance with refusal to remedy, 
health and safety code violations, tax delinquency, environmental contamination, and other 
unsafe/unsanitary conditions. See Ala. Code sec. 24-2-2. A separate chapter of the Housing 
Code gave housing autliorities and municipalities the power to undertake urban renewal projects 
applying the same definition of blight. See Ala. Code sec. 24-3-1 et seq. State law also 
authorized downtown redevelopment autliorities. See Ala. Code sec. 11-54A. 

In the aftermath of the U.S. Supreme Court’s decision in Kelo, Alabama was one of the first 
states to take legislative action to restrict the use of eminent domain for redevelopment. SB 68 
(200,3) prohibited the use of eminent domain for private retail, office, commercial, industrial or 
residential development; where the taking is primarily for the enhancement of tax revenue; and 
for land transfers to persons, nongovernmental entities, public-private partnerships, corporations 
or other business entities. HB 654 (2006) significantly narrowed the definition of blight to 
characteristics detrimental to public health and safety and required that blight designations be 
made on a property-by-property basis, thereby ensuring that only unsafe or neglected properties 
can be acquired for redevelopment. Requiring blight findings to be made on a property-by- 
property basis is among the most restrictive conditions that can be imposed on the use of eminent 
domain, since “market failure and economic blight are area concepts. The market does not fail 
parcel by parcel.” (Mihaly. 45 (emphasis added).) The combined effect of SB 68 and HB 654 
was to prohibit property from being taken by eminent domain where the primary purpose is 
economic development. 

The anti eminent domain Institute for Justice has recognized Alabama as a “national leader in 
eminent domain reform.” ( http://castlecoalition.org .) Given tire definition of “economic 
developmenf’ and the exceptions to that that definition in the proposed legislation, the legislation 
would not go as far as the restrictions on eminent domain in Alabama described above. 

Adequate Protections Exist at the State Level Against “Abuse” of Eminent Domain 

Alabama also provides an example of how states already possess the procedural and legislative 
tools to ensure that the eminent domain power is properly used. 

Despite Alabama’s leadership on eminent domain “refonn,” Dr. Beito has alleged that 
Alabama’s nuisance abatement statute. Ala. Code sec. 11-53B-1 et seq.. leaves open a “back 
door” for eminent domain “abuse.” Alabama Code sections 1 1-53B-1 et seq. provide standard 
nuisance abatement authority common to most American states and cities under their police 
power, necessary for tire preservation of healtli and safety by. for instance, requiring repair or 
demolition of unsafe structures or remediation of contaminated soil that threaten injury to 
persons or property. 

In Alabama, property owners confronted with a publicly issued order to repair or demolish 
structures on their property or remediate hazardous waste have a variety of remedies and fora in 
which to establish that the order does not effect a legitimate public purpose; i.e., that the property 
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is not a genuine nuisance and the order is merely a pretext for transfer of the property to a private 
developer. 

To abate a nuisance under Alabama law, a city must make a written finding that a structure is 
“unsafe to the extent of being a public nuisance,” sec. 1 1 -,53B-2, and then give notice to the 
owner and mortgagee tliat they must repair or demolish the structure within 45 days, with a 
possibility of extension for good cause. Sec. I I-53B-3. The notice must include the city’s written 
findings to support its notice and state tliat if tire owner does not comply, the city may repair or 
demolish the stracture and assess costs to the owner through a lien, with any proceeds from 
salvage deducted. Id. Within 30 days after the notice, the owner may file a written request for a 
public hearing before the governing body and object to the city’s findings, which automatically 
suspends city action pending a public hearing. Sec. 1 1-53B-4. A property owner may present 
evidence at the hearing that the abatement order is pretextual. If no request is filed, the city may 
order repair or demolition 30 days after giving notice. 

Any person aggrieved by tire city’s determination at the public hearing may appeal to the local 
trial court within 10 days. Id. The court proceeding provides a second opportunity for the owner 
to assert and demonstrate tliat the abatement order is illegitimate. If the court affirms the city’s 
ruling after a trial, the city may order the owner to pay the costs of repairs or demolition within 
30 days after tire final assessment. If such costs exceed $10,000. however, the owner may pay in 
installments. Sec. 11-53B-7. If the owner fails to pay, the city must give the owner notice for 
three consecutive weeks before selling the property to the highest bidder. Sec. I I-53B-8. The 
owner may pay the lien and all costs before the sale, sec. 11-53B-9, or redeem within two years 
after the sale, sec. 1 1 -53B- 1 0, or redeem up to 60 days after issuance of a certificate of warning, 
not to exceed six years after tire date of sale. Sec. 11-53B-11. Notwithstanding these provisions, 
a city may initiate immediate repair or demolition of a structure where emergency action is 
required to prevent imminent injury to property or person, with costs paid by the owner as 
provided by the chapter. Sec. 11-53B-15. 

Whether a particular land use constitutes a threat to life and property that requires abatement is 
quintessentially a question for local health and building officials. Any Alabama public agency’s 
use of the state’s nuisance abatement statute as a pretext for economic development would 
violate state statute and could be established by the property owner at the public hearing on the 
order or at the court trial. 

If indeed Alabama nuisance abatement law is being applied where there is no credible finding of 
endangerment of health and safety, procedures already exist enabling the aggrieved property 
owner the opportunity to demonstrate that the abatement order is without merit. Moreover, if 
such procedures are not effective, the state could reasonably address the problem by retooling its 
law of nuisance abatement, much like the Alabama legislature’s refinement and narrowing of 
permissible uses of eminent domain for redevelopment in HB 654, rather tlian throwing the baby 
out with the bathwater and depriving government of one of its crucial tools to protect life and 
property. 


For example, the state could tighten the criteria for finding a nuisance, such as requiring that it 
constitute an immediate threat, allow owners seeking relief from abatement additional procedural 
due process, or, where the exercise of the nuisance abatement power results from invidious 
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discrimination, enforce state and federal civil rights laws. The exception the drafters of the 
proposed legislation inserted in section 9 for nuisances tliat pose an “immediate tlireat to public 
heaith and safety” underscores the point that the power to abate genuine nuisances must be 
preserved. To use a familiar analogy, police are authorized to use force where a person poses a 
threat to life or property. Because tliat power is sometimes abused, however, it would not be 
prudent to eliminate the power of the police to use force. Instead, the most effective approach 
would be to impose reasonable controls on the use of force to minimize abuse. 

The Courts Are Already Equipped to Enjoin and Redress Improper Uses of Eminent 
Domain 


Judicial safeguards are already available in all states to prevent or remedy instances of improper 
use of eminent domain. When challenges are brought against the use of eminent domain, state 
courts have authority to determine whether agencies properly exercised their right to acquire 
property for public use. Courts’ jurisdiction over such matters is adequate to protect property 
owners from so-called eminent domain “abuse.” Tlie question is not one that Congress is suited, 
or was ever intended, to decide. Indeed, our Supreme Court has held that “[sjtate courts are fully 
competent to adjudicate constitutional challenges to local land-use decisions [and] undoubtedly 
have more experience than federal courts do in resolving the complex federal, technical and legal 
questions related to . . . land use regulations.” Smi Remo Hotel v. City & County of San 
Francisco, 545 U.S. at 347. 

The following cases illustrate that state governments regularly protect property owners from the 
use of eminent domain for the transfer of property to another private party where the transfer is 
deemed not for public use under the policies of that state: 

Michigan 

County of Wavme v. Hathcock, 471 Mich. 445 (2004) - Oveinuling its 1981 Poleiown decision, 
in which the court upheld the use of eminent domain to assist General Motors’ expansion of an 
auto plant, the Michigan Supreme Court ruled that the use of eminent domain to create a 
business and technology park projected to generate tens of thousands of jobs and hundreds of 
millions in tax revenue was not a taking for “puhlic use” because the individual properties within 
the park would eventually be converted to private ownership. The court ruled that eminent 
domain may be used to transfer property to private parties only (1) in cases of “public necessity 
of the extreme soil” such as highways and railroads. (2) where the public retains continuing 
oversight authority over the use of tire land, or (3) the property is selected based on “facts of 
independent public significance,” such as slum clearance. 


New Jersey 

Gallenthin Realty Ded.. Inc, v. Borough of Paulsboro . 924 A.2d 447 (2007) - The court rejected 
a blight determination based on a finding that the property was “stagnant and not fully 
productive,” on the ground tliat the finding was too vague to demonstrate need for 
redevelopment. 

California 

Boelts V. City of Lake Forest . 127 Cal.App.4th 1 16 (2005) - The court disallowed the use of 
eminent domain for a redevelopment plan where the agency, in updating the plan and attempting 
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to renew the use of eminent domain, failed to make a finding that blight cuiTently existed in the 
plan area. 

99 Cents Stores v. Cltv of Lancaster . 237 F.Supp.2d 1123 (C.D. Cal. 2001) - Costco, the largest 
employer and taxpayer in tire city, sought to expand by negotiating a buyout of a neighbor's 
lease. Costco requested the city to condemn the lease, but before the city exercised eminent 
domain, the federal district court in Los Angeles enjoined tire city from ever condemning the 
leasehold. The economic benefit of expansion was not a public purpose. Here, the federal district 
court exercised jurisdiction over tire determination of public use, although adequate procedures 
existed under state law to determine public use. 

The Proposed Legislation Would Impair Local Communities’ Ability to Finance 
Infrastructure 


By withholding two years of federal economic development funding from cities that use their 
eminent domain power for economic redevelopment, the legislation before this Subcommittee 
would undermine local governments’ bond authority, among the most frequently used financing 
methods for local infrastructure and economic redevelopment. The legislation would greatly 
impair local governments’ ability to finance public infrastructure and improvements, putting in 
jeopardy local governments’ credit ratings and taxpayers’ investment in their communities. 

Without any significant amount of liquid capital for infrastructure and other improvements, local 
governments rely on their ability to float low-interest, tax-free bonds to generate revenue. 
Governments use the immediate infusion of capital to fund major development projects, then pay 
back the bonds witliin a specified timeframe using the revenues generated by tire project. Tliis is 
the principle behind tax-increment financing, or TIP, the “bootstrapping” finance authority that 
many legislatures grant to their redevelopment agencies. 

When a local government decides (often with authorization from its voters) to issue bonds for a 
particular public undertaking, a credit rating agency, such as Standard and Poor’s, gives the 
bonds a credit rating based upon various criteria intended to assess the local government’ s ability 
to pay back the bond by the end of its lifespan. Frequently among these criteria is whether the 
planned project has additional funding, for example, from the state or federal government. The 
more funding a project has, the more likely it is to be built, and the more likely it is that bond 
holders will be paid a return on tire date tlie bonds become due. Bonds with good ratings will be 
purchased by underwriters who then sell them to the public. 

Tile likelihood of imminent commercial development of a redevelopment area is key to the 
success of TIP bond issuances. When the sole source of debt service is the incremental increase 
in tax revenues resulting from redevelopment, cities must make a convincing case that tire 
development will occur and that property values and taxes will increase as expected. Even after 
issuing bonds and securing state and federal funding, redevelopment projects often face funding 
shortfalls. (Mihaly, .Id.) 

if a project does not receive adequate funding — for example, if federal funding is withheld from 
a project that relied upon eminent domain to acquire property — then credit rating agencies may 
downgrade the local government’s bond rating commensurate with the decreased likelihood that 
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the project will succeed. As a result, underwriters would be less likely to buy bonds to sell to the 
public at their characteristically low interest rates. Issuing bonds would therefore become more 
expensive for local governments if they are forced to increase interest rates to compensate for 
low bond ratings. In effect, withholding federal funding for public redevelopment projects would 
make redevelopment much more expensive for local governments, which, in states like 
California, already have scarce funds to undertake important public projects. 

Even worse, the mere threat of withholding federal funding from local projects that might use 
eminent domain in the future could put a “cloud” on local governments' bond ratings, thus 
making all public economic development and infrastracture projects more expensive and 
difficult for cash-strapped cities and counties. Redevelopment is already an often risk-laden 
venture for local governments, "involvlingj the major development risk that the costly changes 
will not provide anticipated revenue necessary to support the public expenditures involved.” 
(Mihaly, 54.) The proposed legislation would make this essential government function even 
more risky and expensive. 

Conclusion 


niis legislation would undermme the efforts of communities across the nation tliat are strugglmg 
with market failure to create jobs, reverse economic dechne and loss of investment, remediate 
brownfields, and slow climate change. The proponents of the bill rely on anecdotal information of 
emment domain abuse, but ignore the vast majority of cases where eminent domain has been used 
for successful redevelopment of blighted communities. These few instances of abuse of eminent 
domam do not justify throwing the baby out witli tire bath water. This is a case where cities should 
be permitted the freedom to address local problems without federal intervention, because local 
government has a far better understanding of unique and distinctively local economic and social 
problems than the federal government in Washington, D.C. Thank you for giving me the 
opportunity to express my views on this crucial issue for local community interests.^ 
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■ Matthew Zinn and Joseph Petta. attorneys with Shute, Mihaly & Weinberger LLP. 
helped prepare this testimony. 
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113TII (X)N(tEESS 
_lST Session 


H. R. 1944 


To protect pm"at,e property rights. 


IN THE HOUSE OF PvEPFvESENTATI\H]S 

I^lAY 9, 2013 

Mr. Sexsenbbenner introduced the follo-v^dng bill; which was refeiTed to the 
Committee on the Judiciary 


A BILL 

To protect private property rights. 

1 Be il enaded by Ihe Senale and House of Represenla- 

2 fives of the. United States of America in Congress assemMed, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Private Property 

5 Eights Protection Act of 2013”. 

6 SEC. 2. PROHIBITION ON EMINENT DOMAIN ABUSE BY 

7 STATES. 

8 (a) Ix Gbnbr.4Ij. — No State or political subdmsion 

9 of a State shall exercise its power of einiueiit domain, or 

10 allow the exercise of such power by any person or entit}^ 

1 1 to which such power has been delegated, over property to 

12 be used for economic development nr over property that 


79 


2 

1 is used for eeouoinic development vnthin 7 years after that 

2 exercise, if that State or political subdhision receives Fed- 

3 eral economic development funds during any fiscal year 

4 in which the property is so used or intended to be used. 

5 (b) Ineligibility for Federal Funds. — viola- 

6 tion of subsection (a) by a State or political subdirision 

7 shall render such State or politictd subdivision ineligible 

8 for any Federal economic development funds for a period 

9 of 2 fiscal years following a final judgment on the merits 

10 by a court of competeTit jiirisdictioTi that such subsection 

1 1 has been violated, and any Federal agency chai'ged with 

12 distributing those funds shall witldiold them for such 2- 

13 year period, and any such funds distributed to such State 

14 or political subdivision shall be returned or reimbursed by 

1 5 such State oi- political subdivision to the appropriate Fed- 

16 eral agency or authoiity of the Fedei-al (lover time tit, or 

17 component thereof. 

18 (c) Opportunity To Curb Violation. — State or 

19 political subdivision shall not be ineligible for any Federal 

20 economic development funds under subsection (b) if such 

21 State or political subdivision returns all real property the 

22 taking of which vv^as found by a court of competent juris- 

23 diction to hav« constituted a violation of subsection (a) 

24 and replaces any other property destroyed and repairs any 

25 other property damaged as a result of such violation. In 
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1 addition, the State or political subdi^TsioTi must pay any 

2 applicable penalties and interest to reattain eligibility. 

3 SEC. 3. PROHIBITION ON EMINENT DOMAIN ABUSE BY THE 

4 FEDERAL GOVERNMENT. 

.5 TIk; Federal Government or any authority of the Fed- 

6 era! Govemment shall not exercise its power of eminent 

7 domain to be used for economic development. 

8 SEC. 4. PRIVATE RIGHT OF ACTION. 

9 (a) Cause of Action. — A ny (1) owner of private 

10 property whose propei'ty is subject to eminent domain who 

11 suffers injuiy as a result of a violation of any provision 

12 of this Act with respect to that property, or (2) any tenant 

1 3 of property that is subject to eminent domain who suffers 

14 injuiy as a result of a riolation of any prorisiou of this 

15 Act with respect to that property, may bring an action 

16 to enforce any provision of this Act in the appropriate 

17 Federal or State court. A State shall not be immune under 

18 the 11th Amendment to the Constitution of the United 

19 States from any such action in a Federal or State court 

20 of competent jiulsdiction. In such action, the detendant 

21 has the burden to show by clear and convincing evidence 

22 that the taking is not for economic development. Any such 

23 pi'operty owner or tenant may also seek an appropriate 

24 relief through a piuliminary injunction or a temporaiy re- 

25 straining order. 
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1 (b) TjIMITATION on ElilNCilNG ACTION. — An action 

2 brought by a property oivner or tenant under this Act may 

3 be brought if the property is used for economic develop- 

4 mei;it following the conclusion of anj^ condemnation pro- 

5 ceedings condemning tlie propoi'ty of such property owner 

6 or tenant, but shall not be brought later than seven years 

7 following the conclusion of any such proceedings. 

8 (c) Attorneys’ Fee and Other Costs. — In any 

9 action or proceeding under this Act, the court shall allow' 

10 a prevailing plaintiff a, T-easonable attorneys’ fee as paid 

1 1 of the costs, and include expert fees as part of the attor- 

12 iieys’ fee. 

13 SEC. 5. REPORTING OF VIOLATIONS TO ATTORNEY GEN- 

14 ERAL. 

15 (a) Submission of Eeport to Attorney (Ibn- 

16 erjVL. — ^A ny (1) owmer of private property' whose yjroperty 

17 is subject to eminent domain who suffers injuiA' as a result 

18 of a violation of any provision of this Act with rospoot to 

1 9 that property, or (2) any tenant of property that is subject 

20 to eminent domain who suffers iiijury as a I'esult of a vio- 

21 lation of any provision of this Act with respect to that 

22 property, may report, a rtolation by the Federal Govern- 

23 ment, any autbority of the Federal Government, State, or 

24 political subdivision of a State to the Attorney General. 
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1 (b) TnVICSTIGATION by AtTOKXBY G|']NKHAL. — Upon 

2 receh’ing a report of an alleged rtolation, the Attorney 

3 General shall conduct an investigation to determine wlietli- 

4 er a violation exists. 

5 (c) Notification of Vtot.atton. — If the Attorney 

6 General concludes that a violation does exist, then the At- 

7 torney General shall notify the Federal Government, au- 

8 thority of the Federal Government, State, or political sub- 

9 division of a State that the Attorney General has deter- 

10 mined that it is in violation of the Act. The notification 

1 1 shall further provide Ihat the Federal Govermiient, State, 

12 or political subdivision of a State has 90 days from the 

13 date of the notification to demonstrate to the Attorney 

14 General either that (1) it is not in violation of the Act 

15 or (2) that it has cured its violation by returning all real 

16 property the taking of which the Attorney General finds 

17 to hav^e constituted a violation of the Act and replacing 

18 any other property destroyed and repairing any other 

19 property damaged as a result of such violation. 

20 (d) Attorney General’s Bringing of Action To 

21 Enforce Act. — If, at the end of the 90-day period de- 

22 scribed in subsection (c), the Attorney General determines 

23 that the Federal Govwnment. authority of the Federal 

24 Govei-tnnent, State, or political subdivision of a State is 

25 still violating the Act or has not cured its violation as de- 


•HR 1944 IH 



83 


6 

1 scr-ibed in subsection (c), then the Attorney Genera] will 

2 biiiig an action to enforce the Act unless the property 

3 oTOier or tenant who reported the violation has already 

4 brought an action to enforce the Act. In such a case, the 

5 Attorney General shall intei'veno if it determines that 

6 inteTwention is necessary in order to enforce the Act. The 

7 Attorney General may file its lawsuit to enforce the Act 

8 in the appropriate Federal or State court. A State shall 

9 not be immune under the 11th Amendment to the Con- 

10 stitution of the Gnited States from any such action in a 

11 Federal or State couit of competent jurisdiction. In such 

12 action, the defendant has the burden to show by clear and 

13 cotmncing evidence that the taking is not for economic 

14 development. The Attorney General may seek any appro- 

15 priate relief through a preliminary^ injmietion or a tem- 

16 porary i-esti’aiuiug order’. 

17 (e) Limitation on Bringing Action. — action 

18 brought by the Attorney General under this Act may he 

19 brought if the property is used for economic development 

20 following the conclusion of any condemnation proceedings 

21 condemning the property of an owier or tenant who re- 

22 ports a violation of the Act to the Attorney General, but 

23 shall not he brought later than seven years following the 

24 conclusion of any such proceedings. 
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1 (f) Attorneys’ Fici'] and Other Costs. — Tit any 

2 action or proceeding under tliis Act brought by the Attor- 

3 ney General, the court, shall, if the Attorney General is 

4 a prevailing plaintiff, award the Attorney General a rea- 

5 sonahle attorneys’ fee as part of the costs, and include; 

6 exper-t, fees as par-t of the attorneyT?’ fee. 

7 SEC. 6. NOTIFICATION BY ATTORNEY GENERAL. 

8 (a) Notification to States and Political Sijb- 

9 DmsiONS. — 

10 (1) Not later than 30 days after the enactment 

1 1 of this Act, the Attorney General shall provide to the 

12 chief executive officer of each State the text of this 

13 Act and a description of the rights of pro{)erty own- 

1 4 ers and tenants under this Act. 

15 (2) Not later than 120 day^^s after the enact- 

1 6 inent of this Act, the Attorney Geiieiul shall compile 

17 a list of the Federal laws under which Federal eco- 

1 8 nomic development funds arc distributed. The Attor- 

19 ney' General shall compile annual revisions of such 

20 list as necessary. Such list and any successive revi- 

21 sions of such list shall be conununicated by the At- 

22 tomey General to the chief executive officer of each 

23 State and also made available on the Internet 

24 website maintained by the United States Depait- 

25 ment of Justice for use by' the yiublic and by the au- 
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1 thoi’ities in each State and political subdivisions of 

2 each State empowered to take private property and 

3 convert it to public use subject to just compensation 

4 for the taking. 

5 (b) Notification to Pkoperty Ot™BRS and Ten- 

6 ANTS. — Not later than 30 days after the enactment of this 

7 Act, the Attorney General shall publish in the Federal 

8 Register and make available on the Internet website main- 

9 tained by the Umted States Department of Justice a no- 

10 tiee containing the text of this Act and a description of 

1 1 the rights of property owners and tenants under tliis Act. 

12 SEC. 7. REPORTS. 

13 (a) By Attorney Gener.AL. — N ot later than 1 year 

14 after the date of enactment of this Act, and every subse- 
ts qnent 3 i'ear thereafter, the Attorney General shall transmit 

16 a report identifying States or political subdivisions that 

17 have used eminent domain in violation of this Act to the 

18 Chairman and Ranking Member of the Committee on the 

19 Judiciary of the House of Representatives and to the 

20 Chahman and Ranking Membei' of the Committee on tlie 

21 Judiciary of the Senate. The report shall — 

22 (1) identify all private rights of action brought 

23 as a result of a State’s or political subdivisiou’s vio- 

24 lation of this Act; 
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1 (2) identify all ’^’iolations reported by property 

2 owriiers and tenants under section 5(c) of this Act; 

3 (3) identify tiie percentage of minority residents 

4 conipared to the surrounding nonminority residents 

5 and the median incomes of those impacted by a vio- 

6 lation of this Act; 

7 (4) identify all lawsuits bi’ouglit by the Attorney 

8 General under section 5(d) of this Act; 

9 (5) identify all States or political subdiwsions 

10 that have lost Federal economic development funds 

11 as a residt of a violation of this Act. as well as de- 

12 scribe the type and amount of Federal economic de- 
fy velopment funds lost in each State or political suh- 

14 division and the Agency that is responsible for vAth- 

1 5 holding such funds: and 

16 (6) discuss all histances in which a State or po- 

17 litical subdivision has cured a violation as described 

18 in section 2(o) of this Act. 

19 (b) 01*' S'l'ATHS. — Each State a.Tid local autbor- 

20 ity that is subject to a private right of actioii undei- this 

21 Act shall have the duty to report, to the Attorney General 

22 such information with respect to such State and local au- 

23 thorities as the Attorney General needs to mahe the report, 

24 requh-ed undei’ subsection (a). 
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1 SEC. 8. SENSE OF CONGRESS REGARDING RURAL AMERICA. 

2 (a) Findings.— The Congress finds the following: 

3 (1) The foimders realized the fundamental im- 

4 |)oitatice of pro[)eihy lights when they codified the 

5 Takings Clause of the Fifth Aniendrrient to the Con- 

6 stitutioii, which requires that private property shall 

7 not he taken ’‘for public use, without just compensa- 

8 tion'’. 

9 (2) Rural lauds are unique in that they are not 

10 traditionally considered high tax revenue-generating 

1 1 properties for State and local governments. In addi- 

12 tion, farmland and forest land owmere need to have 

13 long-term certainty regarding their property rights 

14 in order to make the investment decisions to commit 

15 land to these uses. 

16 (.3) Owmership rights in rural land are funda- 

17 mental building blocks i’oi’ our Nation’s agTiculture 

18 industry, wdiich continues to be one of the most im- 

1 9 portant economic sectors of our economy. 

20 (4) In the wmke of the Supreme Court’s deci- 

21 sion in Kelo v. City of New London, abuse of emi- 

22 nent domain is a threat to the property rights of all 

23 private property owners, including rural land owm- 

24 ers. 

25 (b) Sense of Congress. — I t is the sense of Con- 

26 gress that the use of eminent domain for the pui'pose of 
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1 economic development is a threat to agTieidtiiral and other 

2 property in mral America and that the Congress should 

3 protect the property rights of Americans, including those 

4 who reside in rural areas. Property rights are central to 

5 liberty in this countiy and to our economy. The use of 

6 eminent domain to take farmland and other rural property 

7 for economic development threatens liberty, rural econo- 

8 mies, and the economy of the United States. The taking 

9 of farmland and rural property will have a direct impact 

10 on existing’ irrigation and reclamation projects. Uuriher- 

1 1 more, the use of eminent doinain to take rui-al private 

12 property for private cornmereial uses will force increasing 

13 numbers of activities from private property onto this Na- 

14 tion’s public lands, including its National forests, National 

15 parks and rrildlife refuges. This increase can overburden 

16 the infi-asti’ucture of these lands, i-educing the enjoyment 

17 of such lands for all citizens. Americans should not have 

18 to fear the government’s taking their homos, farms, or 

19 businesses to give to other persons. Governments should 

20 not abuse the power of emirieut doinain to foi’ce ixiral 

21 property owners from their land in order to develop rural 

22 land into industrial and commercial property. Congress 

23 has a duty to protect the property rights of rural Ameri- 

24 cans in the face of eminent domain abuse. 
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1 SEC. 9. SENSE OF CONGRESS. 

2 It is the policy of the Lhiited States to encourage, 

3 support, and promote the private ownership of property 

4 aiid to eiisure that the coiistitiitional and other legal lights 

5 of private property owniers are protected by the Federal 

6 Government. 

7 SEC. 10. RELIGIOUS AND NONPROFIT ORGANIZATIONS. 

8 (a) Prohibition on States. — No State or political 

9 suhdirtsion of a State shall exercise its power of eminent 

10 domain, or allow' the exercise of such power by any person 

11 or entity to w'hieh such pow'or has been delegated, over 

12 property of a religious or other nonprofit organization by 

13 reason of the nonprofit or tax-exempt status of such orga- 

14 nization, or any quality related thereto if that State or 

15 political subdivision receives Federal economic develop- 

16 ment funds during any fiscal y'ear in w'hich it does so. 

17 (b) Ineligibility for Federal Funds. — viola- 

18 tion of subsection (a) by' a State or political subdivision 

19 shall render such State or political subdivision ineligible 

20 for any Federal economic development funds for a period 

21 of 2 fiscal y'eare following a final judgment on the merits 

22 by' a court of competent jurisdiction that such subsection 

23 has been rtolated, and any Federal agency charged with 

24 distributing those funds shall withhold them for such 2- 

25 year period, and any' such funds distributed to such State 

26 or political subdivision shall be returned or reimbursed by 
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1 such State or political subdivision to the appropriate Fed- 

2 eral agency or authority of the Federal llovemment, or 

3 component thereof. 

4 (c) Pe,()hibition ox Federal Got^EXMEXT. The 

5 Federal Government or any authority of the Federal Gov- 

6 ernment shall not exercise its power of eminent domain 

7 over property of a religious or other nonprofit organization 

8 by reason of the nonprofit or tax-exempt status of such 

9 organization, or any quality related thereto. 

1 0 SEC. 11. HEPOHT BY EEDEHAL AGENCIES ON HEGULATIONS 

11 AND PROCEDURES RELATING TO EMINENT 

12 DOMAIN. 

13 Not later than 180 days after the date of the eiiact- 

14 ment of this Act, the head of eaih Executive department 

15 and agency shall review all niles, regulations, and proee- 

1 6 dui’es and report to the Attorney General on the activities 

17 of that department or agency to bring its rules, regula- 

18 tinns and procedures into compliance with this Act. 

1 9 SEC. 12. SENSE OF CONGRESS. 

20 It is the sense of Congress that any and all pre- 

21 cautions shall be taken by the government to avoid the 

22 unfair or unreasonable taking of property away from sur- 

23 rtvoFS of Hurricane Katrina, who own, wei'e bequeathed, 

24 or assigned such pi-opei’ty, foi' economic development pur- 

25 poses or tor the private use of others. 
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1 SEC. 13. DISPROPORTIONATE IMPACT. 

2 If the court determines that a violation of this Act 

3 has oeenTTed, and that the violation has a disproportion- 

4 ately high impact on the poor or- minorities, the Attorney 

5 General shall use reasonable efforts to locate former own- 

6 crs and tenants and inform them of the rtolation and any 

7 rein ed i e s th ey in ay h a ve . 

8 SEC. 14. DEFINITIONS. 

9 In this Act the following defmitions apply; 

10 (1) Economic dewlopment. The term 

1 1 “economic development” means tahing private prop- 

12 erty, irithout the consent of the owner, and con- 

1 3 ve;vdng or leasing' such property from one private 

14 person or entity to another private person or entity 

15 for commercial enteiysrise carried on for profit, or to 

16 increase ta,x revenue, tax base, employment, or gen- 

17 ei'al econo line health, except that such term sliail not 

1 8 include — 

1 9 (A) conveying private property — 

20 (i) to public m>mersliip, such as for a 

21 road, hospital, aiiport, or niilitaiy base; 

22 (ii) to an entity, such as a common 

23 

24 


25 
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(iii) for use as a road or other right 
of way or means, open to the public for 
traiisportatiun, wdiether free or b}’ toll; and 

(iv) for use as an aqueduct, flood con- 
trol facility, pipeline, or similar use; 

(1>) remotdng harmful uses of land pro- 
vided such uses constitute an immediate threat 
to public health and safety; 

(C) leasing- property to a piwate person or 
entity that occupies an incidental pail of public 
pi-opeily 01 - a public facility, such as a retail es- 
tablisliiiient on the ground floor of a public 
building; 

(D) acijuiring abandoned property; 

(E) clearing defective chains of title; 

(E) taking private property for use by a 
utility proilding electric, natural gas, tele- 
comniunication, water, wastewater, or other 
utility sendees either directly to the public or 
indirectly tlu'ough provision of such sendees at 
the wholesale level for resale to the public; and 
(G) redeveloping of a brownfield site as de- 
fined in the Small Business Tdability Relief and 
Brownfields Revitalization Act (42 U.S.C. 
9601(39)). 
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1 (2) Fi']I)i<:k,aij I'^conomic duvkloi’mkjnt 

2 FUNDS. — The term ‘‘Federal economic development 

3 funds” means any Federal funds distributed to or 

4 through States or political subdirisions of States 

5 under Federal laws designed to improve or increase 

6 the size of the economies of States or political sub- 

7 dirisions of States. 

8 (3) State. — T he term “State” means each of 

9 the several States, the District of Columbia, the 

10 Commonwealth of Puer-to Pico, or aiiy other ter-ri- 

1 1 tory or possession of the United States. 

12 SEC. 15. LIMITATION ON STATUTORY CONSTRUCTION. 

13 Nothing in this Act may be construed to supersede, 

1 4 limit, or otheiirise affect any prorision of the Uniform Re- 

15 location Assistance and Real Property Acquisition Policies 

16 Act of 1970 (42 U.S.C. 4601 et seq.). 

17 SEC. 16. BROAD CONSTRUCTION. 

18 This Act shall bo constnied in favor of a broad pro- 

19 tectioTi of private property rights, to the maximum extent 

20 permitted by the teims of this Act and the Constitution. 

21 SEC. 17. SEVERABILITY AND EFFECTIVE DATE. 

22 (a) Se\^bability. — The provisions of this Act are 

23 severable. !f any prorision of this Act, or any application 

24 thereof, is found unconstitutional, that finding shall not 
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1 affect any provision or application of the Act not so adju- 

2 dicated. 

3 (b) EPFECTitrE Date. — This Act shall take effect 

4 upon the first day of the first fiscal year that begins after 

5 the date of the enactment of this Act, but shall not apply 

6 to any project for which eondenmation proceedings have 

7 been initiated prior to the date of enactment, 

O 
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